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INTRODUCTION  f 

The  Northern  Cheyenne  Indian  Tribe  is  facing  a  situation  which  could  con- 
ceivably ch.ange  their  way  of  life,  indeed  cause  the  dissolution  of  the 
Northern  Cheyenne  Reservation  and  Nation.  This  has  come  about  because 
the  r.aserva ?:iun  lies  sbovi  sonie  c;  the  lurga^t  knew;;  dcpcsiLs  of  sub- 
bituminous  coal  in  the  entire  United  States.  A  local  geologist-'^,  well- 
known  in  his  field,  indicates  (as  a  conservative  estimate)  that  the  quan- 
tity of  mineable  coal  is  in  the  magnitude  of  some  three  to  four  billion 
tons,  within  the  Reservation  boundaries. 

The  existence  of  coal  seams  on  the  Reservation  has  long  been  known  to  the 
Northern  Cheyenne  and  everyone  else.  Early  U.  S.  Geological  reports  go 
into  some  detail  about  the  mineral.  There  were  several  small  mines  opera- 
ted on  the  Reservation  until  about  a  decade  ago,  when  the  use  of  coal  for 
fuel  almost  became  a  thing  of  the  past. 

The  energy  crisis  has  now  changed  all  that.  These  changes  and  the  reasons 
behind  them  are  more  fully  documented  later  in  this  document.  The  impor- 
tant fact  is  that  the  Northern  Cheyenne  Tribal  Council,  realizing  the 
gravity  and  potentially  catastrophic  effect  of  mining  on  the  existing  socio- 
economic climate  of  the  Reservation  has  directed  that  this  analysis  be 
prepared  to  provide  some  idea  of  what  to  expect  and  perhaps  provide  some 
direction  for  Tribdl  policy  makers. 

This  report  is  part  of  a  larger,  overall  701  Comprehensive  Planning  Study,   I 
the  balance  of  \;hich  is  to  be  started  following  this  analysis.  The  forth- 
coming planning  study  will  atteiiipt  to  quantify  some  of  the  data  contained 
in  the  report  and  suggest  several  management  alternatives  which  might  be 
implemented  by  the  Tribal  Council. 

The  purpose  of  this  socio-economic  analysis  was  to  have  examined  the  im- 
pact of  potential  coal  development  on  the  Northern  Cheyenne  Tribe  and  Reser- 
vation. Initially,  the  problem  seemed  a  simple  one,  in  that  the  impact  would 
depend  upon  the  magnitude  of  mining  development  that  was  to  have  taken  place, 
and  what  types  of  secondary  development  that  would  have  occurred;  i.e.,  con-^ 
struction  of  thermal  generation  or  gasification  plants  on  the  Reservation. 
However,  the  straightforward  nature  of  this  situation  was  soon  clouded  in 
problems  of  a  legal,  social  and  economic  nature. 

Various  actions  have  been  caken  by  proponents,  opponents  and  the  potential 
mining  companies,  which  have  somewhat  altered  the  scope  of  this  study.  As 
a  result,  the  study  has  had  to  be  more  general  in  scope  than  was  originally 
hcjj^d  for,  and  forerasts  ma-Je  whicii  v.era  b.?.-.-.^d  n^ore  on  edjcatod  cj^t-sies  than 
from  hard  core  facts  and  corporate  projections. 

There  have  been  few  if  any  solutions  offered  by  this  study.  Instead  we  have 
outlined  the  problem  areas  as  we  see  them  and  provided  reasons  which  we  hope 
will  cause  some  policy  decisions  to  be  made  by  the  Tribal  Council  leading 


to  potential  actions  ending  in  satisfactory  solutions.  Basically,  until 
the  hard  core  problems  ere  solved,  no  answers  can  be  suggested  which  will 
be  meaningful  to  the  Tribe. 


Brief  History  of  the  Northern  Cheyenne 

Currently  the  Reservation  boundary  encompasses  433,434.21  acres,  of  v/hich 
0.68  belong  to  the  fede^-al  government,  163,911.99  acres  are  owned  by  indi- 
viduals, and  269,521.54  acres  dire   owned  by  the  Tribe. 2 

The  Cheyenne  Indians  which  include  the  Northern  Cheyenne  were  encountered 
by  white  explorers  at  an  early  date.  They  were  reported  by  the  French  as 
early  as  16S0.  When  Lewis  and  Clark  met  them  in  1804,  they  were  living  on  tha 
plains  near  the  Black  Hills.  They  changed  rapidly  at  about  this  tine  from 
an  agricultural  people  to  a  typical  plains  Indian. 

The  Cheyenne  made  their  first  treaty  with  the  U.  S.  Government  in  1868.  The 
Tribe  was  divided  as  a  result  of  the  building  of  Bents  Fort  on  the  Upper  Ar- 
kansas River  in  Colorado  in  1832.  One  group  moved  south  and  established 
headquarters  on  the  Arkansas  while  the  other  group  remained  between  the  North 
Platte  and  Yellowstone  Rivers.  This  separation  was  made  permanent  by  the 
treaty  of  Fort  Laramie  in  1851  and  the  two  groups  were  designated  Southern 
and  Northern  Cheyenne.  During  the  next  25  years  the  Northern  Cheyenne  vjere 
involved  in  numerous  wars  and  skirmishes  with  enemy  tribes  and  U.  S.  Govern- 
ment. In  1876  the  Northern  Cheyenne  joined  the  Sioux  under  Sitting  Bull  and 
took  part  in  the  Custer  Massacre.  Following  the  Sitting  Bull  War,  most  of 
them  were  taken  to  Fort  Reno,  Oklahoma  to  be  combined  with  the  Southern  Chey- 
enne. 

After  se-/erel  attempted  ?scipe5  frcn  Fort  Ren^i  and  also  frcm  Fort  Robinson, 
Nebraska,  they  were  successful  in  escaping  and  returned  to  their  present  Re- 
servation, originally  called  the  Tongue  River  Reservation  in  about  1885.  The 
original  res.'^.r'/Q  zet  ^sida   by  Pr2:ridenu  f\r':hur   '^cisiste'.!  of  dbo:.':  271  , COO  seres 
between  the  Crow  Reservation  and  an  imaginary  line  ten  miles  east  of  the  Tong-je 
River.  In  1900,  President  McKinley  moved  the  boundary  line  westward  to  the  longue 
River.  3 

Small  agricultural  tracts  along  the  rivers  and  streams  had  been  settled  by 
whites  prior  to  the  establishment  of  the  Reservation.  These  lands  in  trust 
were  purchased  by  the  government  from  about  40  white  settlers.  AllGtments 
were  not  made  on  the  Reservation  until  1926.  Unalloted  lands  were  not  opened 
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for  homestead  entry  as  on  some  other  reservations,  but  were  reserved  as 
Tribal  Land   The  Reservation,  therefore,  was  not  checke^boarSed  with 
land  owned  by  whites. 

The  Northern  Cheyenne  Tribe  was  not  formally  or-anized  until  19^6   Two 
types  of  land  holdings  exist  on  the  Northern  Cheyenne  Reservation^  on^ 
Tr  ba  L.nd  and  two,  al  otr^ents,  i.e.,  land  alloted  to  ind]vid.a?'ln3^ans 

f^wnc  !   VP"~^"n^^"  ^^''"'  ""^'^^^   w'i^h^""  t^'S  Reservation  except  for  the  ' 
townsites  of  Lame  Deer  and  Buiby. 

Regional  and  Geologic  Considerations 

IHnnnn'^u^^''"  Choyenno  Reservation  lies  within  the  boundaries  of  a  gpoiogic 
region  known  as  the  Fort  Union  Formation,  which  encompasses  northeIs?i?n 
Wyoming,  eastern  Montana,  western  North  and  South  Dakota.  This  area  con- 
tains one  of  the  largest  known  coal  basins  in  the  world  with  estimated  re- 

tion  of  the  Reservauon  in  relationship  to  the  primary  land  masses  popu- 
lrlT.?''^V'l-^^V    ^'■'"  '"^  highways.  It  also  indicates  surrounding 
MoTt:nrBS°re:u'o?\l,i,:s:^^^'''^'  "^^  '^P°""'^'  '''''''  '^'^  ''''   ^-^  ''' 

Coal  bearing  fonnations  underlie  all  the  Northern  Cheyenne  Reservation 
coal  beds  crop  out  on  the  Tongue  River  and  Lebo   shale  members  of  the 
hort  Umon  Fonnation.  Coal  also  occurs  in  the  underlying  Lance  fonnations 
but  does  not  crop  out  v;ithin  the  boundaries  of  the  Reservation.  Total 
thickness  of  the  form.ations  exposed  on  the  Reservation  is  about  ?,000 
Teet._  Within  this  zone  there  are  probably  ten  significant  coal  beds  that 
vary  in  thickness  from  a  few  inches  up  to  40  feet  or  more.^ 

The  coal  bearing  formations  are  lying  nearly  flat  and  coal  beds  can  readily 
be  recognized  by  the  clinkers  formed  by  the  burned  outcrop  of  the  coal. 
The  individual  coal  beds  are  typically  lens  shaped,  tapering  gradually  in 
all  directions  from  a  thick  center  to  thin  edges.  7 

Coal  reserves  on  the  Reservation  are  estimated  to  exceed  five  billion  tons 
ihe  coal  on  the  Reservation  is  classed  as  sub-bituminous  and  varies  some- 
what in  quality  depending  upon  the  individual  bed.  An  average  coal  on  the 
Reservation  would  contain  in  the  order  of  25  percent  moisture,  7  percent  ash 
.9  of  one  percent  sulphur  and  have  a  heating  value  of  8500  btu  per  pound.  8  ' 

Coal  has  been  mined  on  the  Reservation  since  the  first  settlers  U5«d  it  for 

domestic  purposes.  It  has  been  mined  only  for  local  use,  however. "and 'three 

mines  have  supplied  the  major  production.  The  potential  of  the  area  can  be 

visualized  from  the  past  operations  of  the  Northern  Pacific  R^i^^nv  =-^  Co"' 

^tlrf.f^n  ia/r"'"  'l^^'i^  ""-h"^  Reservation.  In  this  larger"operac-;on  which 
started  ml  924,  up  to  two  million  tons  of  coal  were  mined  annually  for  loco- 
motive fuel. 9  Montana  Power  and  Light  Company  has  bought  the  Colstrip  mine 
and  is  using  It  to  supply  coal  for  operation  of  a  steam  driven  electric  power 
generating  plant  at  Billings,  and  is  building  a  mine-mouth  generation  plant 
in  Colstrip.  Permits  have  been  requested  for  construction  of  two  more  at  the 
same  site. 


ENERGY  CRISIS 

In  ordsr  to  better  comprehend  the  interest  in  coal  as  a  source  of  energy  and 
electric  power  production,  it  is  v/orthwhile  to  examine  the  historical  growth 
of  the  energy  cycle  in  the  United  States. 

"Coal,  to  a  greater  extent  than  any  olihc-r  do.r.esMc  energy  resource,  has  fel t 
the  impact  of  economic,  social,  and  political  change  in  the  past  quarter  cen- 
tury. The  fortunes  of  coal  have  been  affected  by  such  diverse  factors  as  the 
dieselization  of  railroads,  the  advent  of  nuclear  power,  the  incidence  of  black 
lung  disease,  and  the  federal  management  of  the  mandatoty  oil  import  program. 
More  recently,  expanded  concern  for  the  quality  of  our  environment  has  confronted 
coal  with  a  series  of  new  and  difficult  challenges."  ^° 

Despite  a  history  of  uncertainty,  coal  remains  an  increasingly  critical  element 
in  our  national  energy  picture.  The  fact  that  the  United  States  has  a  300  year 
reserve  of  coal,  at  today's  rates  of  consumption,  it  is  particularly  ironic  be- 
cause the  role  of  coal  in  our  energy  supply  system  had  been  declining.  (See  Table 
I)  We  have  reached  the  point  where  a  complex  combination  of  factors,  including  a 
declining  domestic  resource  base  in  oil  and  gas  and  recent  envirornental  policies 
have  led  to  the  need  for  examination  in  much  greater  detail  of  the  true  societal 
cost  of  so  called  low  cost  energy  fuels. 

Coal,  the  most  abundant  of  our  domestic  fuel  resources,  epitomizes  in  many  ways 
the  nature  of  our  energy  environment  dilemma.  Coal  represents  more  than  three 
quarters  of  our  domestic  energy  resource  base  and  yet  supplies  barely  twenty 
percent  of  our  total  energy  needs.  By  all  estimates  our  physical  coal  reserv^ 
are  sufficient  to  meet  our  needs  even  at  greatly  increased  rates  of  consumption 
for  hundreds  of  years.  This  is  compsr-ed  to  oil  and  gas  reserves  which  are  esti- 
mated to  run  out  in  the  next  several  decades  and  indeed  which  we  are  now  import- 
ing at  an  ever  increasing  rate.-'-^  (See  Table  I) 

The  pattern  of  coal  demand  and  use  has  changes  significantly  since  1945.  For  ex- 
ample, in  the  five  years  between  1945  and  1950,  there  was  more  than  a  fifty  per- 
cent reduction  in  the  use  of  coal  by  the  railroads  from  (from  25  million  tons  to 
61  million  tons).  Continued  dieselization  of  the  railroads  was  so  complete  that 
in  the  next  ten  years  (by  1950)  the  annual  consumption  by  this  same  use  category 
was  down  to  about  two  million  tons.  In  terms  of  total  consumption,  the  railroads 
which  represented  25  percent  of  the  total  consumption  of  560  million  tons  dropped 
to  about  12  percent  of  total  consumption  in  1950  to  four  percent  in  the  late  195C 
and  to  less  than  one  percent  in  the  early  1960's.  Similarly  the  advent  of  the 
v/elded  pipe  line  and  the  convenience  and  cleanliness  or  g.-is  a'^d  oil  for  space 
heating  brought  about  equally  dramatic  reductions  in  retail  dealer  deliveries 
of  coal.  From  a  high  of  119  million  tons  (21  percent  of  total  consumption)  in 
1945  such  deliveries  dropped  to  o4  inilVion  ton:  in  1950  (18  percent  of  total 
consumption)  to  30  million  tons  (about  eight  percent  of  total  consumption)  in 
1950  and  to  only  11  million  tons  (a  little  over  two  percent  of  total  consumption) L 
in  1971.  '3  I 

In  contrast  to  railroad  and  retail  use  of  coal,  the  general  pattern  of  consump- 
tion by  the  electric  utility  industry  has  reflected  a  rapidly  accelerating  de- 
mand. While  at  the  end  of  World  War  II,  the  annual  coal  consumption  of  the«  - 
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eTectnc  utility  industry  was  about  72  million  tons  (about  13  percent  of  totai  ' 

coa  consumption  it  jumped  to  a  174  million  tons  in  1960  (46  parcent  of  total 

co^J  consumption)  and  to  326  million  tons  in  1971  (66  percent  of  tot=»l  mal 
consumption).  ^ 

Hcwiiver,  while  the  tonnages  of  coal  for  tlie  generation  of  electricity  have 
shown  these  rather  drar^atic  increases  as  a  primary  fuel  for  the  utilitie--. 
market,  coal's  relative  share  has  failed  to  increase  and  has  even  declined  in 
the  past  decade.  In  1945,  52  percent  of  the  total  kilowatt  hours  produced 
was  generated  from  coal  compared  to  about  four  percent  from  oil  and  nine 
percent  from  gas.   In  1950  coal  was  still  the  primary  fuel  accounting  for 
54  percent  of  the  electricity  generated  compared  to  six  percent  for  oil  and 
21  percent  for  gas.  Ten  years  later,  by  1970,  coal's  relative  share  while 
still  the  largest  had  slipped  to  46  percent  of  total  electric  power  genera- 
tion. Oil  was  at  12  percent,  gas  at  24,  and  nuclear  had  entered  the  picture 
at  less  than  two  percent.   Increasingly,  much  of  the  new  generating  capacity 
in  the  last  20  years  has  turned  to  oil  or  gas  rather  than  coal  for  fuel  be- 
cause of  price  competitiveness  and  most  recently  air  pollution  control  require- 
ments, primarily  those  dealing  with  sulphur.  During  this  time  period,  hydro- 
electric power  declined  from  35  percent  to  16  percent  of  total  electric  power 
generation.-^^ 

Predictions  of  impending  shortages  of  natural  gas  and  of  crude  oil  have 
been  made  so  often  in  recent  years  that  the  American  public  has  become 
skeptical.  However,  the  declining  rate  of  gas  discoveries  in  the  conti- 
nental United  States  accompanied  by  a  continually  increasing  demand  has 
now  brought  the  country  face  to  face  with  a  shortage  of  natural  gas.  Some 
gas  companies  are  now  curtailing  present  uses  and  declining  requests  for 
extension  of  service  in  a  number  of  locations.  Convenience,  cleanliness 
and  low  cost  of  natural  gas  have  attracted  millions  of  householders  and 
owners  of  apartments  and  business  establishments  to  convert  to  gas  from 
whatever  fuel  they  previously  used  for  space  heating  or  to  install  new 
heating  equipment  using  gas  rather  than  competitive  fuels,  usually  domestic 
fuel  oil.  This  use  of  natural  gas  combined  with  the  conversion  from  coal 
to  oil  firing  has  brought  about  a  revolution  in  American  cities.  Now  the 
air  in  St.  Louis,  Pittsburgh,  and  Chicago  is  usually  not  polluted  by  smoke 
and  soot  as  it  was  during  the  winter  seasons  when  coal  was  the  principal 
fuel . 

The  United  States  has  been  fortunate  in  the  past  in  possessing  large  reserves 
of  the  three  major  fossil  fuel  energy  sources;  gas,  oil  and  coal.  In  recent 
years,  however,  the  nation's  energy  picture  has  changed  drastically  with  re- 
spect to  oil  and  gas.  After  World  War  II  the  oil  finding  rate  in  the  conti- 
nental United  States  fell  and  currently  imports  supply  over  25  percent  of  the 
country's  oil  requirement.  It  is  estimated  that  oil  imports  will  supply  50 
percent  of  U.  S.  requirements  by  1980, 

The  natural  gas  picture  is  not  greatly  different.  Additions  to  domestic 
natural  gas  reserves  have  not  equalled  the  use  since  1956  and  the  gap  between 
yearly  additions  to  reserves  and  consumption  is  growing  rapidly.  Curtailment  .. 
of  gas  for  utility  use  has  already  begun  and  without  new  sources  of  supply,  ">' 
such  limitations  will  increase.  Natural  gas  can  be  imported  by  pipeline  from 


'■ii 


Canada  and  Mexico  and  Alaska  but  these  amounts  are  United.  Gas  can  also  be 
imported  from  overseas  in  liquified  form,  however  such  a  solution  is  expensive 
and  increases  U.  S.  dependence  on  foreign  sources  of  supply  for  gas  as  v;ell  as 
for  oil. 

The  United  States ^  with  approximately  six  to  seven  percent  of  the  world  popu- 
lation, produces  about  one-third  of  tne  world's  annual  energy  output.  In  1970 
this  required  550  million  tons  of  coal,  700  million  tons  of  oil,  and  500  million 
tons  of  natural  gas.  Overall,  fossil  fuel  use  increased  an  average  of  3.2  per- 
cent per  year  from  1931  to  1962  and  4.2  percent  per  year  during  the  last  ten 
years.  Electric  power,  which  has  been  produced  to  date  mainly  from  fossil  fuels 
has  an  annual  growth  rate  of  six  to  seven  percent. 
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Total  U.  S.  energy  requirements  in  1970  were  about  58  X  10   btu,  32  percent 

of  which  was  provided  by  natural  gas.  Residential,  commercial  and  industrial 
customers  depend  on  gas  for  approximately  one-half  of  their  energy  needs  and 
one-fourth  of  the  fuel  requirements  of  steam  electric  plants  are  supplied  by 
natural  gas.  Coal  provides  about  20  percent  of  our  energy  requirements ^ 
petroleum  43  percent,  and  hydro  and  nuclear  energy  sources  about  three  percent. 

Through  World  War  II,  the  United  States  supplied  all  its  own  energy  growth 
requirements  and  also  exported  large  amounts  of  oil  and  coal.  After  World 
War  II  oil  finding  declined  in  the  continental  United  States  and  exploration 
moved  towards  off-shore  drilling  and  greater  exploratory  effort  in  foreign 
countries.  By  1970,  the  reserves  of  oil  in  the  Middle  East  and  Africa  were 
ten  times  those  of  the  United  States  and  imports  supplied  25  percent  of  U.  S. 
requirements.  Without  major  new  domestic  oil  supplies,  it  is  estimated  that 
imports  will  supply  50  percent  of  requirements  by  1980. 

Due  to  the  shortages  of  both  gas  and  oil,  prices  are  expected  to  increase. 
At  a  time  when  the  country  is  in  urgent  need  for  clean  fuels  to  reduce  pol- 
lution, it  faces  shortages  and  higher  prices  for  those  fuels  best  suited  for 
this  purpose.  For  the  United  States,  coal  and  oil  shale  are  the  remaining 
fossil  fuel  sources  abundantly  available. 

From  the  environmental  standpoint,  gas  is  the  most  satisfactory  fuel,  but 
assuming  that  all  the  present  uses  of  natural  gas  are  to  continue,  that  fuel 
price  relationships  will  remain  constant,  that  present  users  are  permitted 
to  expand  at  the  rate  of  the  past  few  years,  and  that  no  substantial  new 
uses  arise  or  are  per-mittGd,  the  Institute  of  Gas  Technology  has  estimated 
deficiencies  in  supply  as  follows  (in  trillions  of  cubic  feet): 

YEAR  DEMAND  PRODUCTIOM  DEFICIENCY 


1980  30.5  22.7  7.8 

1985  34.6  21.4  13.2 

1990  38.1  19.8  18.3 

The  above  production  estii?ates  include  gas  imported  from  Canada  and  Mexico 
and  assume  a  pipeline  supplying  gas  from  Alaska  after  1980. 


The  projected  deficiencies  of  natural  gas  for  the  1980-1990  period  are  enor- 
mous and  it  would  be  unrealistic  to  think  they  could  bs  rr.ade  up  entirely  with 
synthetic  gas  from  coal  if  for  no  other  reason  than  lack  of  capacity  to  pro- 
duce th-  special  equip:nent  that  would  be  r-?njired  for  the  plant.  In  addition, 
very  large  investments  would  be  necessary  to  produce  synthetic  gas  to  provide 
a  major  fraction  of   the  projected  deficiency.  For  example,  it  would  take  12 
plants  each  making  250  million  cubic  feet  per  day  to  supply  about  five  or  six 
percent  of  the  18.3  trillion  cubic  foot  deficiency  projected  for  1990.  A 
reasonable  estimate  of  capital  requirements  for  one  plant  and  coal  mine  (in 
terms  of  1971  costs  in  dollars)  is  280  million  dollars  (250  million  for  plants 
and  30  million  for  mines),  making  the  total  capital  investment  for  12  plants 
about  3.4  billion. 

Extensive  coal  resources  are  available  in  the  United  States  end  should  provide 
many  suitable  locations  for  plants  making  gas  from  coal.  It  is  likely  that 
coal  gasification  plants  will  be  used  to  supplement  natural  gas  supplies  and 
that  the  delivered  gas  will  be  a  mix  of  natural  gas  and  synthetic  gas. 

Large  reserves  and  wide  spread  availability  of  coal  in  the  United  States  give 
coal  gasification  a  substantial  advantage  over  processes  requiring  imported 
raw  material.   In  addition,  coal  supplies  such  as  those  in  Appalachia  and  mid- 
west regions  are  located  close  to  major  centers  of  population  thus  minimizing 
product  gas  transportation. 

At  the  present  time  there  are  several  types  of  processes  being  evaluated  and  '" 
tested  for  use  in  the  production  of  natural  gas  from  coal.  Some  of  these 
processes  are  as  follows:-^^ 

a)  Lurgi  process 

b)  Hygas  process  --  The  Hygas  process  has  three  different  methods  which 
are  designated  as  the  electrothermal  method,  the  steam  iron  method, 
and  the  steam  oxygen  method. 

c)  The  Synthane  process 

d)  Hydrogasification 

e)  Bi  gas  process 

f)  CO  acceptor 

g)  Molten  Carbonate  process 
h)  Ant-Gas  process 

It  is  within  this  context  that  interest  in  mining  Northern  Cheyenne  coal  has 
evolved. 

Coal  Reserves  ^^ 

The  total  coal  reserves  of  the  United  States  amount  to  more  than  three  trillion 
tons  divided  into  several  ranks  of  coal  and  distributed  in  several  fields.  Of 
these  total  coal  resources,  some  50  percent  of  1.5  trillion  tons  of  bituminous 
coal  and  lignite  are  considered  to  be  recoverable  reserves.  At  current  levels 


of  output  and  recovery,  these  reserves  can  be  expected  to  last  more  than  500 
years.  From  a  practical  standpoint  for  the  near  and  medium  term,  we  need  only 
be  concerned  v/i  th  recoverable  resources  rather  than  -with  total  resources  since 
these  reserves  clearly  constitute  an  ample  supply  for  the  foreseeable  future. 

The  principal  coal  fields  of  tne  contiguous  United  States  can  be  roughly  divided 
into  four  groups:  anthracite  region  of  eastern  Pennsylvania,  Appalachian  bitum- 
inous fields,  the  central  bituminous  fields,  and  the  western  fields  which  contain 
bituminous  and  sub-bituminous  coal  and  lignite.  The  bulk  of  our  recoverable  re- 
sources lie  in  the  webtern  fields.  Almost  half  667,518  million  tons,  are  in 
Montana,  North  Dakota,  and  Wyoming.  About  45  million  tons,  mostly  in  the  western 
and  central  fields  are  considered  to  be  strippable  reserves.  More  than  one-third 
of  our  reserves  are  low  sulphur  coal,  in  other  words,  less  than  one  percent  sul- 
phur, concentrated  largely  in  the  west,  Montana,  New  Mexico  and  Viyoming,  with 
only  West  Virginia  and  eastern  Kentucky  in  the  east  having  any  sizable  low  sul- 
phur deposits.  Most  coal  in  the  central  fields,  Illinois,  West  Kentucky,  Missouri, 
and  Ohio  is  high  in  sulphur  coal  having  a  content  of  more  than  two  percent.  Rel- 
atively little  high  sulphur  coal  is  found  in  the  west  while  the  central  fields 
have  \ery   little  low  or  medium  sulphur  coal.  The  Appalachian  fields  are  mixed. 

It  is  obvious  then  that  the  sheer  physical  availability  of  coal  will  not  be  a 
limiting  factor  in  its  use  as  a  fuel  in  the  next  few  decades.  There  are  other 
considerations,  however,  which  may  possibly  constrain  the  effective  supply  of 
this  coal  to  the  nation's  fuel  consumers.  Chief  among  these  are  the  distri- 
bution of  low  sulphur  coal  reserves,  transportation  costs  and  problems,  owner- 
ship of  reserves,  federal  leasing  policies,  pollution  and  environmental  leg- 
islation. 

Until  effective  coal  desulphurization  or  sulphur  oxide  stack  gas  cleaning 
technologies  are  developed  to  the  point  of  being  readily  available,  which 
is  expected  to  happen  by  at  least  1980,  the  availability  of  low  sulphur  coal 
will  be  of  great  concern  to  coal  burning  utilities  subject  to  air  quality 
sulphur  emission  standards.  It  is  at  this  point  that  the  coal  found  be- 
neath the  Northern  Cheyenne  Reservation  begins  to  look  extremely  interest- 
ing to  the  electric  utility  industry.  An  example  of  this  is  that  indicated 
by  the  coal  lying  within  the  Cheyenne  Meadows  area.  It  is  the  Knoblock  Seam 
and  contains  .4  of  one  percent  sulphur.  Its  burning  characteristic  is  8400 
btu  and  the  Montana  Bureau  of  Mines  and  Geology  estimates  that  the  average 
recoverable  tons  per  acre  amounts  to  88,500.  The  extent  of  this  area  where 
the  coal  might  be  profitably  mined  is  approximately  21.2  square  miles  and 
covers  about  13,560  acres.  Estimated  reserves  are  one  billion  two  hundred 
million  tons.  The  thickness  of  the  coal  seam  varies  from  30  to  65  feet. 

Although  at  this  point  in  the  discussion  we  have  dealt  strictly  witn  the  use 
of  coal  for  the  generation  of  electricity,  there  is  also  the  excellent  poten- 
tial of  the  conversion  of  coal  to  gas  and/or  oil.   Indeed  conversion  of  coal 
to  environmentally  acceptable  fuel  represents  a  key  element  in  the  nation's 
future  energy  picture.  However,  the  consensus  is  that  such  conversion  pro- 
cesses could  not  begin  to  be  significant  commercial  production  until  the  early 
1980' s.  At  the  present  time  the  current  major  objective  of  any  conversion 
process  as  presently  reflected  in  any  technological  program  currently  being 
undertaken  is  the  production  of  synthetic  gas  of  pipeline  quality,  which  is 
about  1000  btu  per  cubic  foot  as  a  substitute  for  natural  gas.  A  cooperative 
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four-year,  J20  niillion  dollar  program  between  the  governr.ent  who  is  putting 

in  80  niillion  and  industry  rspresented  by  the  Air,erican  Gas  Association,  input  ^ 

40  million,  initiated  in  1971  is  a  major  feature  of  the  program. ^^ 

A  coal  gasification  plant  production  of  250  million  cubic  feet  of  high  Dtu 
gas  per  day  would  need  from  5.0  to  7.5  million  tons  of  coal  per  year  depend- 
ing upon  the  quality  of  the  coal.   For  a  25  ye.yr  oparacional  1  i  f- ,  this  v;.ul'i 
mean  125  to  190  million  tons  of  coal  feed.  D^^pending  upon  whether  this  coal 
would  be  deep  mined  or  strip  mined,  this  translates  into  an  in-place  re:.ources 
requirement  from  20  to  100  percent  greater  than  these  amounts. i9 

Additional  considerations  in  coal  conversion  are  the  availability  of  water  and 
the  problems  of  waste  disposal.  A  250  million  cubic  feet  per  day  gasification 
plant  would  require  about  one  billion  gallons  per  day  of  cooling  water  on  a 
once-through  basis.  Since  most  conversion  plants  will  probably  be  located  in 
the  v;est,  v/ater  problems  may  well  be  a  hindrance  to  the  location  of  some  plants. 
For  the  same  size  plant  and  on  the  basis  of  coal  with  10%  ash  and  3%  sulphur, 
some  1700  tons  per  day  of  ash  and  520  tons  per  day  of  sulphur  would  have  to  be 
managed.  Thus  the  entire  problem  is  fraught  with  difficulty  at  both  ends  of  the 
manufacturing  process.  ^^ 

Industrial  Viewpoint  ^^ 

It  has  been  indicated  that  U.  S.  energy  demand  has  exploded  but  the  search  for 
new  energy  sources  has  not  kept  pace.  Federal  regulation  has  kept  natural  gas 
prices  so  low  that  the  hunt  for  new  wells  has  been  discouraged  and  because  gas 
was  so  cheap,  it  has  been  used  wastefully.  At  the  same  time,  anti-pollution 
efforts  have  curtailed  the  use  of  high  sulphur  coal  and  oil  and  boosted  gas  co^p^- 
sumption.  According  to  thinking  within  the  industry,  it  is  the  government's 
own  natural  gas  policies  that  lie  at  the  root  of  the  energy  shortage.  It  is 
natural  gas  which  has  the  greatest  use  within  the  power  generation  industry. 
The  Federal  Power  Commission's  controls  on  gas  prices  paid  by  interstate  pipe- 
lines were  slapped  on  nineteen  years  ago  when  gas  was  in  surplus  and  prices  were 
low.  The  controls  have  succeeded  in  keeping  gas  prices  well  below  those  of  other 
fuel.  Today  the  cost  of  gas  at  the  well-head  is  still  only  25  cents  per  million 
btu's  while  the  cost  of  the  energy  equivalent  of  crude  oil  is  60  cents,  heating 
oil  80  cents,  and  even  the  dirtiest  of  fuel  has  risen  to  35  cents.  These  low 
prices  for  gas  led  to  its  wasteful  use.  Chief  among  those  that  are  burning  nat- 
ural gas  simply  because  it  is  cheap  are  the  electric  utilities.  The  low  prices 
also  discouraged  drillers  from  even  looking  for  gas.  The  decline  in  domestic 
gas  and  oil  exploration  has  been  precipitous  from  a  high  of  58,000  new  wells  in 
1955  to  a  low  of  27,000  in  1971. 

Increasing  reliance  on  imported  fuel  is  what  brought  the  energy  shortage  to 
the  crisis  stage.  Last  year  the  U.  S.  imported  28  percent  of  the  petroleum  that 
it  consumed  up  from  18  percent  in  1960  and  paid  out  five  billion  for  th-?  imports. 
According  to  Chase  Manhattan  bank  estimates,  imports  will  make  up  50  percent  of 
the  nation's  oil  and  cost  15  billion  by  1975.  If  things  had  continued  on  the 
present  course,  imports  could  have  risen  to  30  billion  by  1985. 

Directly  related  to  the  rapidly  rising  payments  for  imports  of  petroleum  is  the 
shortage  of  oil  refineries  in  the  United  States.  Only  six  have  been  built  in 
the  last  three  years.  The  result  is  the  U.  S.  refineries  are  not  operating  at 
near  capacity  and  until  more  are  built,  most  new  U.  S.  oil  imports  will  have  t^' 
be  refined  products  which  cost  more  than  crude.  This  in  turn  means  that  the 
oil  industry's  payments  for  imported  products  will  far  outstrip  its  income  from 
foreign  operations. 
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General  Information  -  Coal  Market  Potential 

The  market  for  Montana-Northern  Cheyenne  coal  is  clouded  with  many  difficult  and 
unanswered  questions.  Constraints  to  the  use  of  coal  from  this  region  include 
present  and  future  air  pollution  and  sulphur  emission  standards,  degree  of  crisis 
over  lack  of  energy,  amounts  of  taxes  levied  against  coal  operations  at  the 
state  level,  costs  of  shipping,  quality  of  the  coal,  and  subsequent  techno- 
logical advances  in  the  power  generation  industry,  and  last  but  not  least,  the 
out  come  of  current  environmental  legal  battles  over  the  Montana-Wyoining  coal 
industry  in  general . 

Prices  for  energy  have  not  in  many  cases  fully  reflected  production  and  social 
costs.  Land,  air  and  water  pollution  resulting  from  the  production  of  fuels  in 
the  generation  of  electricity  are  costs  of  energy  production  but  have  not  been 
properly  covered  in  the  prices  energy  consumers  pay.   The  growing  demands  placed 
on  air,  water  and  in  some  cases  land  brought  about  efforts  to  allocate  the  use 
of  such  free  goods  by  affecting  the  inclusion  of  the  cost  of  their  use  includ- 
ing longer  term  environmental  effects  in  the  accounting  of  production.  This 
process  is  reflected,  for  example,  in  sulphur  emission  standards  and  other 
clean  air  requirements  for  utilities  and  in  mining  regulations. 

Such  internalization  of  previously  external  and  unaccounted  for  costs  in  the 
fuel  producing  and  electric  generating  industries  will  undoubtedly  raise  the 
market  price  of  energy  in  the  United  States.  However,  as  the  price  of  energy 
increases,  total  energy  consumption  is  not  expected  to  decline  significantly. 
What  will  change,  though,  if  the  relative  costs  of  different  fuels  change,  is 
the  composition  of  the  fuel  mix  used  to  satisfy  total  energy  demand.  Coal's 
future  share  in  the  energy  market  will  thus  depend  upon  the  extent  to  which 
its  cost  increases  or  decreases  relative  to  th.e  cost  of  competing  available 
fuels. 

As  coal  is  made  a  more  environmentally  acceptable  fuel  through  development 
of  coal  cleaning,  stack  gas  cleaning,  surface  mining  regulations,  mine  health 
and  safety,  etc.,  demand  for  coal  is  likely  to  be  adversely  affected  because 
all  of  these  add  to  the  cost  of  coal  and  make  it  less  attractive  economically. 
These  added  costs  might  be  offset  to  some  extent  by  improved  and  more  efficient 
production.   In  addition,  the  costs  of  oil  and  gas  are  also  likely  to  increase 
through  regulatory  action  and  from  supply  pressures.  Hence,  some  fuel  switch- 
ing may  well  occur  but  depending  upon  fuel  availability  and  price  competitive- 
ness, the  indications  are  the  coal  can  be  expected  to  remain  competitive  as  en- 
ergy prices  generally  rise  in  the  future. 

The  greatest  impetus  to  fuel  switching,  particularly  for  the  near  term,  is  the 
requirements  for  meeting  federal  and  state  air  quality  standards.  It  is,  never- 
theless, also  important  to  recognize  that  other  factors  which  alter  relative 
fuel  prices  will  affect  the  extent  and  rate  of  future  fuel  switching  trends. 
Important  among  these  are  changes  in  the  current  mandatory  import  program,  the 
current  but  changing  framework  of  natural  gas  regulation,  the  application  of 
commercial  nuclear  power,  the  enforcement  of  various  environmental  and  health 
and  safety  regulations  and  possible  modifications  of  tax  and  fiscal  policies 
applicable  to  our  energy  resources. 

COAL  DEMAND 

Coal  currently  represents  about  20%  of  the  total  national  energy  use  (about 
63  quadrillion  btus  in  1969  and  up  to  about  72  quadrillion  btus  in  1972),   It 
is  particularly  vital  to  the  electric  utilities  for  which  it  provides  55%  of 
the  primary  fuel.  The  importance  of  coal's  relationship  to  tne  electric  util- 
ity industry  is  further  emphasized  by  the  fact  that  electric  generation  accounts 
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for  about  25%  of  total  U.S.  energy  consumption  and  this  percentage  is  expectec^ 
to  increase;  i.e.,  our  economy  is  becoming  more  and  more  dependent  upon  elec- 
tricity. 

If  historic  trends  continue  and  coal's  environmental  problems  are  resolved,  the 
principal  g'-cwth  market  in  the  next  20  years  will  be  the  electric  utility  sec- 
cor.  By  1965,  utilities  could  be  expected  to  account  for  ]b%   of  total  coal  con- 
sumption. In  contrast,  demand  for  ccal  for  coking  is  likely  to  stay  at  about 
the  present  demand  level  since  technological  modifications  in  coke  and  steel 
manufacture  are  reducing  the  amount  of  coal  and  coke  needed  per  ton  of  steel. 
Coal  use  in  the  retail  sector  might  be  expected  to  decline  while  the  consumption 
by  the  manufacturing  and  mining  sector  will  likely  remain  about  the  same. 

Besides  the  utility  sector,  another  area  of  significant  potential  and  probably 
growth  in  coal  demand  is  for  conversion  into  cleaner  fuels;  i.e.,  synthetic  gas, 
oil  and  char.  Coal  conversion  eliminates  for  consumers  many  of  the  environmen- 
tal problems  associated  with  burning  coal  such  as  particulate  and  sulphur  oxide 
emissions.  The  chemical  process  for  converting  coal  to  gas,  while  more  developed 
than  the  technology  of  coal  1 iquifaction,  is  still  in  the  pilot  stage.  Commer- 
cial gasification  plants  are  not  expected  to  be  in  operation  on  any  significant 
scale  much  before  1980.  Liquifaction  plants  are  expected  to  be  still  in  the  pi- 
lot stage  in  the  early  1930's.  An  excellent  example  of  this  interest  which 
strikes  directly  at  the  heart  of  the  coal  reserve  on  the  Northern  Cheyenne  Res- 
ervation is  the  recent  announcement  by  Northern  Natural  Gas  and  Cities  Service 
Company  and  Peabody  Coal  Company  to,  at  some  time  in  the  near  future,  develop 
and  construct  coal  gasification  plants  on  or  near  the  eastern  portion  of  the  4 
Northern  Cheyenne  Reservation.  Another  factor  of  significant  importance  is   ^ 
that  posed  by  the  transport  situation  of  coal  to  consumers  elsewhere  in  the 
United  States.  From  1965  to  1969,  the  average  transportation  costs  of  coal 
was  relatively  stable.  This  is  attributed  in  part  to  the  influence  of  low 
cost  unitrain  operation.  In  1959,  rail  freight  rates  for  coal  increased  14%. 
In  1972,  the  railroads  applied  for  additional  increases  of  up  to  16%,  but  these 
did  not  go  into  effect.  Instead,  the  Interstate  Coimierce  Commission  allotted 
a  2.5%  surcharge  on  total  shipments. 

The  need  for  additional  coal  cars,  barges  or  perhaps  pipelines  to  move  signi- 
ficantly increased  amounts  of  coal  over  longer  distances  is  also  a  consider- 
ation. A  number  of  additional  transport  units  and  their  scheduled  require- 
ments would  have  to  be  related  to  planned  mined  development  and  presumably 
would  necessitate  long  term  contracts  in  order  to  properly  coordinate  these 
requirements. 

Markets  for  Montana  Coal  ^"^ 

The  predominant  use  for  coal  in  Montana  at  the  present  time  is  for  fuel  in 
the  generation  of  electric  power.  Federal  Power  Commission  forecasts  an  in- 
crease in  power  demand  in  Montana  from  1,460  megawatts  to  2,590  megawatts  in 
1980,  and  to  4,700  megawatts  in  1990.  It  is  also  apparent  that  Montana  coal 
is  an  excellent  prospect  for  export.  There  are  three  distinct  reasons  which 
make  the  strippable  coals  of  Montana  particularly  attractive.  First  is  the 
relative  low  cost  of  coal  recovery.  Infonr.ation  received  from  the  State  De-  ^ 
partment  of  Intergovernmental  Relations  indicates  that  the  cost  of  a  ton  of 
coal  mined  in  eastern  Montana  averages  about  two  dollars  per  ton.* 
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The  Second  reason  is  the  low  sulphur  content  of  Montana  coal  which  makes  it 
attractive  for  burning  as  fuel  in  locales  where  the  burning  of  high  sulphur 
coal  is  prohibited.  The  low  sulphur  advantage  offered  by  Montana  coal  may, 
however,  diminish  in  years  to  come. 

The  third  reasoi.  making  Montana  coal  attractive  For  export  is  the  Fact  that 
the  coal  is  available  in  large  quantities  from  relatively  compact  areas.  Thus 
it  is  possible  to  v;rite  loM.g-torn  contr.^cts  for  l.'^rqe  coal  orders  and  fill  the 
orders  from  operations  in  one  general  location.  Au   example  of  this  fact  is 
that  Decker  Ccal  Co.,  Decker,  Montana,  recently  signed  a  contract  to  deliver 
coal  to  a  midwest  utility  over  the  next  decade. '^^ 

The  one  glaring  handicap  to  utilization  of  Montana  coal  is  its  geographic 
location,  It  is  far  away  from  the  nation's  major  coal  consumption  centers. 
Illinois,  for  example,  the  state  with  the  largest  demand  for  coal  for  power 
generation  purposes,  is  about  900  miles  from  Montana's  coal  resources.  Mis- 
souri and  Wisconsin  are  about  the  same  distance,  Minnesota,  Kansas  and  eastern 
Nebraska  are  only  about  300  miles  closer.  Nevertheless,  the  following  table 
will  indicate  at  this  time  the  amounts  of  coal  being  moved  out  of  the  state 
and  relative  costs  of  shipping. 

Origin         Destination         Rate/Ton         Annual  Volume 

Col  strip       Northtown,  Minn.     $  4.73  700,000  tons 

Colstrip       Waukegan,  111.        8.38  900,000  tons 

and 
Hammond,  Ind.         8.60  900,000  tons 

Colstrip       Plains,  Illinois      8.99  900,000  tons 

Colstrip       St.  Paul,  Minn.        5.00  400,000  tons 

Colstrip       Havana,  111 . 

and 
Powerton,  111.        8.91  900,000  tons 

from  either 
Colstrip  or 
Kleenburn 
Kleenburn       Havana,  111. 

and 
Powerton,  111.        5.84  900,000  tons 

from  either 
Colstrip  or 
Kleenburn 
Kleenburn  Northtovvn,  Minn.  6.24  100,000  tons 

Decker/ 

Kleenburn  Twin  Cities,  Minn.  5.80  200,000  tons 

from  either 
Decker  or 
Kleenburn 
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Origin 
Dacker 


Source: 


Note: 


Destination 

Havana,  111 . 

and 

Carroll  ton.  111 


Rate/Ton 


8.62 


Burlington  Northern,  Inc. 
July  20,  1973 


Pricing  Department 


Annual  Volume 


3,300,000  tons 

the  first  12 
riionths. . . 

2,200,000  tons 


1  ■'-' 


:ioriths 


thereafter 


i 


Future  price  changes  should  take  into  consideration  escalation  clauses 
at  about  five  to  six  percent  annually  predicated  on  wages  and  costs  of 
materials  index. 


The  following  maps,  developed  from  FPC  Regional  Advisory  Reports,  1969,  indicate 
the  potential  needs  for  coal  within  reasonable  shipping  distances,  given  the  ex- 
isting market  structure. 
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Potential  markets  to  the  south  seeni  to  be  stifled  by  the  existence  of  ex- 
tensive coal  reserves  in  Wyoming.  Wyoming  coal  is  not  only  similar  in  qual- 
ity and  costs  to  Montana  coal,  but  is  obviously  closer  to  markets  in  Colorado 
and  also  to  excellent  rail  connections.  In  actuality,  Wyoming  coal  is  per- 
haps a  great  deal  clieaper  considsring  the  newly  enacted  tax  structure  placed 
upon  the  Montana  coal  mining  industry. 

ihe  heating  value  of  Montana  coal  is  generally  lower  than  those  of  the  mid- 
V'/estern  coals  with  which  it  must  coinpete.  In  most  cases,  the  ultimate  se- 
lection of  a  coal  for  a  particular  use  is  based  upon  the  amount  of  heat  ob- 
tainable from  one  ton  of  the  coal.  Therefore,  to  satisfy  a  given  heat  require- 
ment, Montana  coal  is  generally  required  in  greater  tonnage  than  a  typical 
midwestern  coal.  Montana  coal  is  penalized  by  its  low  heating  value  in  another 
way.  The  cost  of  rail  transportation  of  coal  is  based  on  weight  and  it  is 
fundamental  that  for  a  given  weight  more  potential  heat  can  be  transported 
in  a  high  heating  coal  than  in  a  low  heating  value  coal.  In  effect,  the  cost 
of  moving  low  heating  value  coal  includes  the  cost  of  moving  the  impurities 
which  cause  the  low  heating  value.  There  may  be  ways  to  reduce  the  trans- 
portation costs  of  low  heating  value  coal.  For  example,  removing  part  of  the 
water  from  Montana  coal  prior  to  shipping  might  result  in  a  slightly  lower 
price  at  its  ultimate  destination.  At  the  present  time,  however,  there  is  no 
specific  type  of  treatment  given  any  of  the  coal  at  the  mine  site. 

Sulphur  Limitations^"^ 

Although  the  hazard  of  sulphur  oxide  emissions  into  the  atmosphere  is  a  con- 
troversial subject,  various  governments  by  legislation  are  limiting  the  sul- 
phur content  in  coal  burned.  Restrictions  vary  from  one  locality  to  another 
and  are  changing  rapidly.  The  restriction  placed  on  sulphur  and  coal  burned 
in  power  plants  in  Chicago  is  a  good  indication  of  what  may  be  expected  else- 
where in  the  near  future.  By  mid  1970  the  maximum  sulphur  content  of  fuel 
burned  in  power  plants  in  the  Chicago  area  was  lowered  to  1.8  percent.  Start- 
ing January  1,  1972,  the  limit  was  one  percent. 

Coal  mined  in  Illinois  generally  contains  about  three  percent  sulphur.  Illinois' 
coal,  therefore,  has  to  be  blended  with  low  sulphur  coal  to  comply  with  the 
current  maximum.  Starting  in  1972,  the  blend  consisted  mostly  of  low  sulphur 
coal.  This  represents  a  large  potential  use  for  Montana  coal.  Similar  situa- 
tions are  expected  to  develop  in  other  industrial  centers  in  the  midwest. 

Coal  Conversion  ^^ 

Another  area  of  significance  for  Montana  coal  is  the  part  that  it  will  play 
in  the  production  of  synthetic  fluid  fuels.  Fluid  fuels,  petroleum  and  natural 
gas  currently  account  for  about  three  fourths  of  the  total  energy  supply  In  the 
United  States.  The  demand  for  each  is  projected  to  increase  while  the  rate  of 
finding  new  supplies  is  decreasing.  There  is  need  to  find  supplemental  sources 
for  these  important  energy  fuels.  One  of  the  possible  solutions  is  to  convert 
coal  to  synthetic  petroleum  and  pipeline  gas. 
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Methods  for  gasifying  coal  date  back  to  the  early  19th  Century  when  coal  gas  ^ 
vjds  used  to  light  areas  of  London.  That  gas,  however,  was  not  comparable  in' 
heating  value  to  natural  gas.  Conversion  of  coal  to  a  high  heating  substitute 
for  natural  gas  has  been  accomplished  during  the  past  30  years,  but  only  in 
the  last  fe.;  years  as  a  result  of  new  processes  has  conversion  approached- 
economic  feasibility. 

Coal  was  converted  to  petroleum  products  during  Vforld  V/or  II.  The  n^thjd;^ 
used  could  be  justified  only  by   tne  conditions  existing  at  that  particular 
time.  Once  the  conflict  had  ended,  the  costs  were  higher  than  for  similar 
products  made  from  natural  petroleum.  During  the  past  ten  years,  methods 
have  been  developed  to  make  gasoline  and  other  petroleum  products  from  coal 
at  costs  which  seem  to  be  competitive  with  those  of  products  made  from  natural 
petroleum.  Actually,  these  processes  have  been  demonstrated  only  in  a  labora- 
tory and  several  more  years  of  development  will  be  required  before  commercial 
plants  could  be  considered. 

Reserves  of  coal  in  the  United  States  are  many  times  greater  than  the  combined 
reserves  of  oil  and  gas.  Using  the  petroleum  and  natural  gas  proved  reserves 
estimated  by  the  American  Petroleum  Institute  and  the  toerican  Gas  Association, 
the  total  can  be  represented  by  heating  value  of  509  quadrillion  btu.  The  heat- 
ing value  for  recoverable  coal  reserves  is  about  15,600  quadrillion  btu,  or  over 
30  times  the  energy  content  of  oil  and  gas  combined.  The  facts  that  coal  can  be 
converted  into  oil  and  gas  and  that  it  can  be  recovered  in  such  prodigious  quan- 
tities make  it  an  attractive  raw  material  for  supplementing  the  fluid  fuels. 

Office  of  Coal  Research  ^^ 

The  Congress  of  the  United  States  created  the  Office  of  Coal  Research  by  passing 
Public  Law  86-599  in  July  of  1960.  The  office  was  set  up  in  the  Department  of 
Interior  and  was  charged  with  finding  new  markets  for  coal  by  supporting  con- 
tract research.  On  August  3,  1971,  Secretary  Korton  signed  an  agreement  with 
the  /^jr.erican  Gas  Association  for  joint  financing  by  industry  and  the  federal 
government  of  a  research  program  which  will  cost  approximately  120  million  dol- 
lars over  a  four  year  period.  Three  pilot  plants  will  be  in  operation  under  the 
agreement  with  each  testing  a  different  process  directed  towards  converting  coal 
to  quality  pipeline  gas.  The  Office  of  Coal  Research  .is  administering  this  over- 
all research  program  and  the  American  Gas  Association  is  a  joint  sponsor. 

Several  important  contracts  have  been  let,  a  summary  of  three  of  them  fellows: 

A)  Applied  Technology  Corporation,  a  subsidiary  of  International  Systems  and 
Controls  briefly  initiated  a  program  with  the  Pjiierican  Gas  Association/ 
Office  of  Coal  Research  Fundings  to  develop  its  ATGAS  process.  AGA's  appro- 
priation for  fiscal  year  1973  for  this  program  is  830,000  dollars. 

B)  Columbus  Laboratories  of  the  Battel le  Memorial  Institute  are  conducting  a 
program  for  the  development  of  a  coal  gasification  fluidized  bed  coal  burn- 
er to  provide  the  heat  for  steam  gasification  of  coal. 

C)  Pipeline  gas  from  coal  (December  20,  1963  to  August  19,  1977)  Bituminous  Ci^ 
Research,  Inc.  The  sum  of  the  contract  is  28,838,000  dollars.  The  principal 
objective  of  this  research  and  development  program  continues  to  be  develop- 
ment of  the  promising  Bi  gas  process  for  production  of  high  btu  pipeline  gas 
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from  coal .  Subsequent  to  these  major  programs  there  are  many  other  lesser 
programs  v;hich  are  investigating  various  phases  and  parts  of  the  overall 
coal  gasification  process.  A  list  of  some  of  these  are  as  follows: 

1)  The  Slurry  Methanation  Process,  Kim  Systems,  Inc. 

2)  Carbon  Dioxide  Acceptor  Coal  Gasification  Process,  June  11,  1964 
iio  October  12,  1973,  Consolidation  Coal  Coinpany,  $19,330,202. 

3)  Pipeline  Gas  by  Hydro  Gasification,  July  29,  195't  to  June  30,  1975 
Institute  of  Gas  Technology,  American  Gas  Association  funds  $11,877,077 
U.S.  Government  funds  $22,224,153. 

4)  Electro  Fluidic  Coal  Processing,  May  11,  1965  to  June  30,  1974,  Iowa 
State  University,  $426,960. 

5)  Multiple  Catalyst  Fluidized  Reactions,  November  27,  1968  to  November 
26,  1973,  University  of  Wyoming  Natural  Resources  Research  Institute, 
$613,700. 

It  should  be  stressed  that  these  projects  are  but  a  few  of  a  long  list  of  pro- 
jects by  various  corporations  across  the  country  and  all  designed  towards  in- 
vestigating and  making  the  coal  gasification  process  become  a  reality  within 
the  next  few  years. 

A  typical  coal  gasification  process  in  its  simplest  form  is  the  combination  of 
coal  and  water  to  form  carbon  monoxide,  hydrogen  and  some  methane.  The  coal  is 
ground  and  pretreated  to  destroy  caking  properties.  After  being  devol italized  and 
hydrogasified  to  produce  methane  directly,  char  is  then  gasified  to  produce  syn- 
thesis gas  for  hydrogasification.  The  gas  leaving  the  gasifier  contains  ash, 
carbon  and  tars  which  are  removed  prior  to  shift  conversion.  Gas  is  fed  to  the 
shift  converters  in  sufficient  quantities  to  adjust  the  hydrogen  to  carbon  mon- 
ozide  ratio  to  approximately  three.  The  gas  is  then  purified  to  remove  COp  and 
sulfur  compounds.  The  gas,  mostly  CO  and  H2  is  methanated  to  produce  pipeline 
qual ity  gas. 

This  process  may  seem  easy  but  has  proven  to  be  extremely  difficult.  The  only 
process  that  has  reached  the  comjnercial  stage  is  the  Lurgi  Pressure  Gasification 
Process.  The  first  generation  gasification  plants  that  have  been  announced  all 
plan  on  using  the  Lurgi  process. 

Several  other  processes  are  in  varying  stages  of  development.  Among  these  are 
HYGAS  (Institute  of  Gas  Technology).  BI-GAS  (Bituminous  Coal  Research,  Inc.), 
Synthane  (U.S.  Bureau  of  Mines,  Hydrane  (U.S.  Bureau  of  Mines),  Stirred  Fixed- 
Bed  Producer  (U.S.  Bureau  of  Mines),  CO2  Acceptor  or  Concol  Synthetic  Gas  (CSG) 
and  Molten  Carbonate  (M.  'A.    Kellogg). 

Coal  Liquefaction 

Technology  for  coal  liquefaction  has  been  available  for  over  30  years  but  eco- 
nomic conditions  have  been  the  major  constraint  for  commercial  development  in 
the  United  States.  Coal  liquefaction  requires  more  technological  advances  and 
greater  lead  time  than  coal  gasification. 

The  three  basic  principals  for  coal  liquefaction  are  (1)  a  mild  non-catalytic 
hydrogenation,  solvent  extraction  technique  by  which  the  ash  and  sulphur  is  re- 
moved, (2)  a  catalytic  hydrogenation  process  in  which  mostly  liquid  synthetic 
petroleum  products  are  produced,  and  (3)  destructive  distillation  which  pro- 
duces char  and  liquid  fuels  as  by-products. 
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Son-,2  Of  tne  current  research  efforts  on  coal  liquefaction  include  the  follow- 
ing projects.  Solvent  Refined  Coal  (The  Pittsburgh  and  Midway  Coal  Kim'n:!  Cof:> 
pany  -  SRC),  Consol  Synthetic  Fu'el  or  Project   Gasoiina  (Cor )  /  H-toal  (Hydro- 
Carbon  Research,  Inc.),  Char,  Oil,  Energy  Daveloprent  (COED,  FMC  Corporation), 
and  Seacoke  (Atlantic  Richfield  Co.). 

A  recent  announcement  to  the  Northern  Cheyenne  Tribal  Council  by  Peabody  Coal 
Company,  Northern  Natural  Gas,  and  Cities  Service  Corporation  indicates  that 
perhaps  coal  gasification  is  near  enough  to  be  considered.  Because  of  the 
immensity  of  this  type  of  project,  the  following  data  is  included  as  general 
information. 

A)  Plant  Physical  Requirem.ent:^^ 

Analysis  of  plant  size  and  costs  have  generally  been  based  on  the  produc- 
tion of  250  million  cubic  feet  of  pipeline  gas  in  24  hours,  but  there  is 
no  reason  why  the  plants  could  not  be  larger  or  smaller.  However,  the 
physical  requirements  for  a  plant  of  this  size  while  not  fully  described 
are  approximately  known. 

1)  Plant  Site 

The  area  for  a  plant  of  this  size  probably  should  not  be  less  than  100  ^ 
acres.  This  would  not  all  be  taken  up  by  the  process  equipment,  but 
would  provide  a  protective  border  around  the  processing  area. 

The  location  must  be  based  on  the  availability  of  tv/o  major  raw  mater- 
ials, coal  and  water.  Coal  requirements  for  a  plant  producing  250  cubic 
feet  of  gas  per  day  will  be  about  16  to  18,000  tons,  slightly  less  than 
two  100  car  trainloads  per  day.  In  many  respects  the  problems  of  select- 
ing sites  for  these  plants  will  be  similar  to  those  of  selecting  sites 
for  utility  power  plants. 

The  plants  normally  will  be  near  the  mine,  and  coal  transportation  may 
be  made  by  short  haul  rail,  barge,  truck  and  conveyor  belts  or  other 
methods.  It  is  assumed  that  a  large  supply  of  coal,  30  to  SO  days, 
will  be  maintained  in  storage  to  guard  against  interruption  of  service. 
If  codl  is  to  be  brought  some  distance  b^   rail  and  loading  equipment 
must  be  provided  for  unit  train,  assuming  10  percent  ash  and  three  per- 
cent sulphur,  there  will  be  about  1700  tons  of  ash  and  520  tons  of  sul- 
phur to  remove  each  day,  provisions  must  be  race  to  i;;eet  thise  disposal 
problems.  Water  requirements  for  the  plant  will  be  \ery   large.  On  the 
basis  of  once-through  cooling,  requirements  would  be  approximately  one 
billion  gallons  per  24  hours  for  a  plant  producing  250  million  cubic 
feet  of  gas  per  day. 
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2)  Coal  Mine 
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To  furnish  the  coal  required  for  a  single  2u0  million  c.f.  per  day 
plant  it  is  assumed  that  when  the  plant  is  built  a  suitable  supply 
will  be  dedicated  to  its  use  either  through  ownership  of  the  coal 
or  contractual  arrangements. 

The  plant  is  scheduled  to  operate  330  days  per  year  allowing  30  days 
for  the  normal  chamicdl  plant  turn-around.  Yearly  demand  then  will 
be  about  six  to  eight  million  tons.  For  20-year  life,  the  coal  re- 
quirements would  be  about  150  million  tons  and  would  amount  to  300 
million  tons  in  the  ground  since  recovery  is  on  the  order  of  50  per- 
cent in  underground  mining  and  somewhat  higher  for  strip  mining. 

Coal  mining  operations  normally  run  about  220  to  240  days  per  year 
so  the  mine  output  would  need  about  30,000  tons  per  day  which  is  a 
large  mining  operation.  This  output  would  not  create  problems  for 
strip  mining  since  the  equipment  is  large  and  manpower  requirements 
are  small  even  for  large  tonnages. 

In  a  strip  mine,  the  output  per  man  day  depends  greatly  on  the  thick- 
ness of  overburden  and  coal  seams.  Daily  output  for  the  United  States 
as  a  whole  runs  from  about  30  to  90  tons  per  man  day,  however,  a  high- 
ly efficient  operation  can  approach  150  tons  per  day,  per  man.  In  or- 
der to  use  this  high  cost  mining  equipment  as  effectively  as  possible, 
operation  is  on  the  basis  of  300  days  per  year.  Under  such  conditions, 
an  output  of  about  27,000  tons  per  day  of  mine  operation  would  be  needed. 
Actual  manpower  figures  have  been  developed  as  a  result  of  a  conversa- 
tion with  El  Paso  Natural  Gas,  El  Paso,  Texas.  The  plant  concerned  is 
in  the  Four  Corners  region  and  will  generate  at  the  start  250  million 
cubic  feet  of  gas.  During  the  construction  phase  a  high  num.ber  of  ap- 
proximately 3,000  construction  employees  will  be  on  the  site.  When  the 
plant  is  brought  on  line  full  time,  there  will  be  approxiiiiately  041 
full  time  people  with  a  12  million  dollar  payroll.  At  the  present  time 
costs  are  estimated  to  be  340  million  dollars  for  the  plant  and  60  mil- 
lion dollars  for  a  mine.  The  output  of  the  mine  will  be  25,000  tons 
per  day.  This  then  gives  it\   indication  of  the  magnitude  of  any  opera- 
tion which  could  be  contemplated  either  on  or  adjacent  to  the  Northern 
Cheyenne  Reservation. 
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In  any  discussion  about  the  potential  quantity  of  coal  to  be  mined  on  the   ^ 
Reservation,  whether  for  out-of-state  shipment  or  nearby  use  in  either  ther- 
mal generation  or  coal  gasification  plants,  the  ability  to  sell  th-^  coal  is 
of  the  utmost  importance.  The  market  for  Northern  Cheyenne  coal  depends 
greatly  upon  a  coal  company's  ability  to  obtain  a  contract  to  supply  2  pub- 
lic utiiicy  in  another  area.  Several  of  the  factors  governing  the  coal's 
mar'K.etability  are   quality  .^nd  cost  (both  mining  and  shipping  costs),  and 
applicable  taxes  at  point  of  origin. 

Taxes 

At  the  present  time,  the  tax  structure  on  mining  operations  in  Montana  are 
somewhat  higher  than  in  adjacent  states.  Decker  Coal  Company  made  the  follow- 
ing observations  at  the  43rd  Session  of  the  Legislature  while  protesting  the 
coal  tax  bills  being  introduced. 

Montana  tax  impact  (before  new  legislation): 


Property  tax 

1 .8t   per  ton 

Net  proceeds 

22.2(t  "   " 

Coal  mine  license 

10. oe  "  " 

Corporate  license 

4.7(t  "   " 

Total  38.7(t 

Royalties  12.1  12. U 

Grand  Total  50.8(t 

Additional  tax  impact 

Additional  coal  mine  license  ZB.Oi  28. OC 

H.B.   97  1.9(t 

H.B.  517  .6^ 

H.B.  165  .U 

Loss  of  reclamation  credit  .5<t 

Total  3.1(t 

Royalty  revenue  ^2.M 

Grand  Total 

Thus,  the  Montana  coal  had  a  tax  increase  of  31.1  cents  per  ton  of  coal  after 
1973  legislation  enacted.  Further  indicated  was  that  the  tax  impact  per  ton 
of  coal  in  Wyoming  (which  has  a  higher  BTU  rating)  was  as  follows: 

Big  Horn  Coal  Co.   (1972)  17.6rt 
Rosebud  Coal  Co.   (1972)  19.2(t 


25 


The  impact  of  the  net  proceeds  tax  on  the  Northern  Cheyenne  royalty  payments 
win  be  generally  as  follows: 

Elementary  District: 

District  #5  -  Lame  Deer  and  District  ,?32  ~  Asliland.  These  are  funded 
entirely  by  federal  funds.  There  is  a  slight  mileage  rate  applied  for 
transportation  and  bonds: 

Transportation      9.04  mills 
Bond  Retirement     3.75 

12.79  mills  total 

High  School  District: 

Colstrip-Birney  #3,  Lame  Deer  #6,  Ashland  #32  and  Elementary  #19. 

General    Fund  5.21 

Transportation  .83 

Bus  Reserve  .55 

Bonds  1.94 

8.53  mills  total 


21.32  mills  grand  total 


Based  upon  the  existing  mileage  rates,  the  effect  on  the  royalty  payments  will 
be  .003  cents  per  ton.  Therefore,  instead  of  17.5  cents  per  ton  royalty,  the 
Cheyenne  will  receive  only  about  17.1  cents. 

The  point  is  that  the  state  is  receiving  almost  40  cents  from  net  proceeds 
taxes  on  coal  mining  enterprises  and  one  wonders  if  these  funds  will  be  re- 
turned to  the  local  districts  from  whence  they  came.  If  this  is  so,  given 
a  figure  of  five  million  mineable  tons  per  year,  the  monies  returned  to  the 
local  districts  should  be  considerable. 

The  effect  of  the  Montana  tax  structure  had  the  following  effect  on  a  Montana 
coal  company  bidding  history: 

Buyer 

1)  Public  Service  of  Colorado 

2)  Souther land  Nebraska  PUD 

3)  Oklahoma  G  &  E 

4)  Southwestern  Electric  Power 


Successful   Bidder 

Location 
Wyoming 

Per/Ton 

AMAX 

1.75 

AMAX 

II 

1.75 

Atlantic/ 

II 

1.84 

Richfield 

AMAX 

II 

1.85 
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Therefore,  because  of  higher  taxes  on  Montand  coal,  some  might  expect  that   #"" 
the  market  for  such  coal  has  narrowed.  It  probably  has,  but  the  overall  de- 
mands for  energy  in  the  midwest  will  soon  push  this  situation  once  again  into 
an  active  position.  In  fact,  recently  Decker  Coal  Company  announced  the  sign- 
ing of  a  long-tenri  contract  with  a  midwest  utility,  notwithstanding  the  new 
tax  burden.   It  can  probably  be  said,  with  some  d-^gree  of  certainty  tnat  ':r,5 
increased  costs  of  mining  will  be  passed  on  to  the  utility  who  will  then  pass 
increased  energy  supply  costs  to  the  consumer.  Esssntially,  as  long  as  the 
energy  is  at  a  high  demand,  the  user  will  bear  the  cost  of  supply. 

At  the  present  time,  most  of  the  coal  exported  from  Montana  is  bound  for  the 
west  central  region.  This  area  is  comprised  of  the  following  states:  North 
and  South  Dakota,  Nebraska,  Minnesota,  Iowa,  Missouri,  Illinois,  and  Wisconsin. 
The  existing  and  projected  electric  utility  requirements  for  this  area  are  found 
in  the  following  chart: 


Actual 

Estimat 

ed 

1970 

1980 

1$50 

Energy 

Peak 

Energy 

Peak 

Energy 

Peak 

13. 

26.1 

4.6 

50.5 

8.5 

91.3 

15.3 

14. 

50.3 

10.1 

105.0 

19.5 

195.0 

37.0 

15. 

19.5 

4.4 

43.8 

9.7 

85.1 

18.8 

16. 

24.7 

4.6 

52.8 

9.2 

105.0 

18.4 

17. 

18.4 

3.8 

38.1 

7.2 

74.6 

13.1 

40. 

22.9 

4.3 

44.3 

8.1 

79.6 

14.0 

26. 

4.3 

0.7 

8.4 

1.8 

16.1 

3.4 

27. 

4.9 

0.9 

9.5 

1.9 

18.3 

3.7 

28. 

7.4 

2.3 

18.1 

4.4 

33.3 

8.1 

West 

Central     180.5     35.7       370.5     68.9       698.3      128.6 


Energy  in  Million  NWh;  Peaks  in  thousand  MW. 

Source:  1970  National  Power  Survey,  Federal  Power  Commission,  Part  I, 
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MATiONAl  POWER  SURVEY  REGIONS 
AfSlD  POWER  SUPPLY  AREAS 


LEGEND 

POWER  SUPPLY 


NATIONAL  POWER  SURVEY 
REGION 


SOURCE:  FEDERAL  POWER  STUDY 


Although  the  power  requirements  shown  here  are  for-  just  a  single  region,  therA  " 
is  likelihood  that  exportation  of  coal  or  electric  power  might  also  go  to  the 
west  coast  or  to  the  northv;est.  Some  of  the  governing  factors  concerning  coal 
shipments  are  the  inherr^nt  costs  in  shipping  the  coal  by  rail,  or  the  costs  of 
construction  of  power  lines  to  send  the  power  out  from  thermal  generation  plants 
located  within  the  coal  fields.  In  the  case  of  coal  shipments,  these  costs  can 
only  be  determined  when  a  coal  contract  is  being  consummated,  for  distance, 
length  of  contract,  amount  of  coal  to  be  shipped,  and  escalation  clauses  are 
all  pertinent  factors  governing  ultimate  costs. 

The  fact  of  shipping  energy  by  transmission  lines  to  far-off  consumers  has  po- 
tential as  on-reservation  mine  mouth  thermal  generation  plants  are  certainly 
possible.  The  development  of  the  costs  of  transmission  corridors  is  a  science 
within  itself,  and  is  not  within  the  scope  of  this  general  report. 


i^: 
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Further  consideration  to  the  cost  structure  of  Northern  Cheyenne  coal  is 
that  related  to  the  existence  end  strictness  of  strip  mine  reclamation  laws. 
At  the  present  time,  Montana  has  perhaps  one  of  the  strictest  strip  mine 
laws  in  the  entire  countryj  but  hov.'ever,  because  of  the  existing  covern- 
[Tiencal  structure,  the  Montaca  State  law  essentially  has  no  effect  on  the 
Northern  Cheyenne  Reservation.   In  order  to  maintain  some  degree  of  pro- 
tection Tu""  ;iGr:ii;rp,  Cheyenne  land,  it  Is  coitSidered  iniperaci ve  that  some 
sort  of  environmental  control  on  riining  is  necessary  to  protect  the  North- 
ern Cheyenne  lands.  This  might  be  done  in  any  one  of  several  ways.  First, 
the  Northern  Cheyenne  Tribe  could  take  the  necessary  legislative  steps  to 
ultimately  allow  Montana  strip  mining  regulations  to  be  enforced  on  reser- 
vation lands  by  the  state.  Secondly,  the  Northern  Cheyenne  Council  could 
take  steps  and  establish  their  own  legislation  whereby  strip  mining  laws 
and  regulations  are   established  on  the  Reservation  by  the  Indians  them- 
selves. Thirdly,  there  could  very  well  be  a  combination  type  of  an  agree- 
ment incorporating  what  is  thought  to  be  the  best  benefits  of  both  of  the 
above  suggestions. 

In  summary,  the  following  issues  relate  primarily  or  secondarily  to  the 
Northern  Cheyenne  coal  situation.  First,  the  near  term  impact  of  air  pollu- 
tion control  requirements,  particularly  those  related  to  control  of  sulphur 
dioxide  discharges  to  the  atmosphere;  second,  control  of  surface  mining; 
third,  expansion  and  acceleration  of  coal  related  research  development  and 
demonstration;  fourth,  policies  regarding  oil  imports  and  natural  gas  pric- 
ing and  regulation;  fifth,  coal  leasing  policies;  sixth,  water  availability 
and  rights. 

Existing  Activity 

At  the  present  time  the  permit  and  lease  holder's  operations  are  at  a  stand- 
still on  the  Reservation.  The  major  reason  for  this  is  that  the  Northern 
Cheyenne  Tribal  Council  passed  a  resolution  on  March  5th,  requesting  the 
Secretary  of  the  Interior  to  void  all  existing  permits  and  leases.  The  text 
of  this  resolution  follows: 

Res.  #132  (73) 

A  RESOLUTION  OF  THE  NORTHERN  CHEYENNE  TRIBAL  COUNCIL  RELATING  TO  THE  CANCEL- 
LATION AND  TER,MINATION  OF  ALL  EXISTING  COAL  PERMITS  AND  LEASES  ON  THE  NORTH- 
ERN CHEYENNE  RESERVATION. 

WHEREAS,  There  now  exists  between  ine  Northern  Cheyenne  Tribe  and  various 

coal  companies,  leases  and  permits  of  our  coal  assets  that  are  not 
in  compliance  with  25  CFR  177;  (See  attached  detailed  letter.)  and 

WHEREAS,  the  Northern  Cheyenne  Tribe  does  not  know  of  any  authority  that 
allows  any  Interior  Department  Official  to  disregard  the  require- 
ments of  25  CFR  177;  and 

WHEREAS,  the  Northern  Cheyenne  Tribe  does  not  recognize  the  existing  permits 
and  leases  as  binding  on  the  Northern  Cheyenne  Tribe  due  to  the  fail 
ure  of  the  Bureau  of  Indian  Affairs  to  comply  with  25  CFR  177; 
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THEREFORE  BE  IT  RESOLVED,  by  the  Northern  Cheyenne  Tribal  Council  that 
officials  of  the  Area  Office  and  Officials  of  the  Central  Office 
of  the  Bureau  of  Indian  Affairs  and  the  Secretary  of  the  Interior 
are  hereby  directed  by  the  Northeri;  Cheyenne  Tribal  Council  to  with- 
draw the  departments  approval,  and  terminate  and  cancel  all  exist- 
ing Coal  Permits  and  Leases  made  ^nd  entered  into  bet-'^en  the  N'orth- 
err,   Cheyenne  Tribe  and  all  permittees  and  lessees,  whereby  permits 
and  leases  have  purportedly  authorized  and  empowered  permittees  and 
lease  holders  to  explore  for  and  mine  coal  on  the  Northern  Cheyenne 
Indian  Reservation. 

PASED,  ADOPTED  AND  APPROVED  the  Northern  Cheyenne  Tribal  Council  by  (11) 

votes  for  passage  and  approval  and  no  votes  against  passage  and  appro- 
val this  (5th)  day  of  March,  A.D.,  1973. 


s/  Allen  Rowland 

Allen  Rowland,  President 
Northern  Cheyenne  Tribal  Council 


ATTEST: 

s/  Erma  Fisher 

Erma  Fisher,  Secretary 

Northern  Cheyenne  Tribal  Council 


The  Secretary  of  the  Interior  is  currently  preparing  a  reply  to  the  Tribe's 
request,  but  it  is  estimated  that  a  protracted  legal  situation  will  develop, 
regardless  of  the  nature  of  the  forthcoming  reply.  (The  reasons  behind  this 
Tribal  action  are  contained  within  the  appendix.) 

In  effect,  the  Tribal  Council's  action  brought  to  a  halt  any  exploration  or 
further  plans  to  implement  any  mining  operations.  Peabiidy  Coal  and  Northern 
Natural  Gas  Company  are   holding  all  plans  in  abeyance,  as  is  .Amax  Coal  Com- 
pany, who  had  indicated  an  interest  in  going  to  lease. 

At  the  present  time  the  following  companies  and  agents  have  these  subsequent 
amounts  of  land  under  lease  and  permit  for  either  exploration,  sale,  or  actual 
mining  operations: 
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Perm 1  tee 

Peabody  Coal  Company  ^,   ,„, 

Bruce  L.  Ennis  55,398.99 

iNorsworthy  I'.   Roger  inc  16,215.73 

Meadowlark  Farms,  Inc.  '  33,417.10 

Amax  Coal  Cornpa.iv  *  71  r^- 

Consolidation  Coal  Company  pV^Qo'n? 

C/.evron  Oil  Company  ??'^5^-05 

■^  27,794.99 

""''  *"'"  227.733.31 

thl  I^rrlnJ'^er^^r'holde'fs/""""'"^  "^^^"'^  f™"  '^^  "'-'■"9  bidders  fro. 

Permitee 

Payment 

Peabody  Coal  Company  ^,   „,, 

Bruce  L.  Ennis  21,057.96 

Norsworthy  &  Reger,  Inc  20,000.00 

Meadowlark  Farms,  Inc.  "  90,000.00 

Aniax  Coal  Compa'ny  "  i  -,r  r^  ^ 
Consolidation  Coal  Company          .   ^'?g'n°o-nn 

Chevron  Oil  Company  5?'^^-^^ 


Total 
Source:  Bureau  of  Indian  Affairs 


175,000.00 
$2,246,057.96 


NORTHERN  CHEYENNE  RESERVATION 

COAL  LEASES 
APPROVED:    December  3,  1970 

TERM:    10  YEARS 

CONTRACT  NO.  i Pq^rr 

'^^^-  LOCAJl^  AC_RF/EGE_ 

14-20-025/-897                 Peabody  Coal   Company           T.   2  S.,   R  43  E.  67731.78 

T.  2  S. ,  R  44  E.  495  87 

T-  3  S..  R  43  £.  4,029.10 

T.  3  S.,  R  44  E.  1,689.32 

Total:  12,946.07 
14-20-0257-899  Peabody  Coa,  Company  T.  2S.,R42E.  4799; 
14-20-0257-900       Peabody  Cca,  Company     T.  2  S..  R  4,  E,     ,,725.9, 
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CONTRACT^  ■  -• 
14-20-0257-900 

r 

14-2U-02b;-902 
14-20-0257-903 


LESSEE 

Peabody  CojI  Company 

r'edbody  Coal  Co.iipany 

Peabody  Coal  Company 

Peabody  Coal  Company 


LOCATI^ 
T.  ^  '^  ,  R  42  E. 

Total: 
.     .  ^2  L. 
7.  3  S..  k  42  E. 
T.  3  S..  R  42  E. 


Total  acreage  under  leases 


314.60 
2,040.51 
24B.63 
139.91 
179.95 
10,035.05 


NORTHERN  CHEYENNE  RESERVATION 


PERMITTEE 

Tract  H*!  -  Sale  #2  Peabody  Coal  Company 

Tract  p2   -  Sale  #2  Peabody  Coal  Company 

Tract  p5  -  Sale  #2  Peabody  Coal  Company 

Tract  -1  -  Sale  Ii3  Brjce  L.  Ennis 

Tract  fiS  -   Sale  i^'3  Norsworthy  &  Reger 

Tract  #9  -  Sale  f?3  Norsworthy  &  Reger 

Tract  frl3  -  Sale  <*3  Meadowlark  Farms,  Inc. 

Tract  (»)5  -  hdle  p3  Meadowlark  Farms,  Inc. 

**Tra:t  <il6  -  Sale  #3  Bruce  L.  Ennis 

Tract  f]7   -   Sale  "3  Consolidation  Coal  Co. 

Tract  -li  -  bale  Pi  McJdowlark  Farms,  Inc. 


LOCATION 

T.  2  S..  R  38  E. 

T.  3  S.  .  R  38  E, 

T.  2  S.,  R  33  E, 

T.  2  S.,  R  39  E, 

T.  3  S.,  R  38  E, 

T.  3  S.,  R  39  E 


ACREAGE 
6,007.44 
21,860.58 


27,530.97 
T.  2  S.,  R  40  E.  16,215.73 


2  S. 

3  S. 

,   R  44 
,  R  44 

14,001.64 

3  S. 

,   R  43 

19,415.46 

4   S. 

,   R  41 

23,042.45 

4  S. 
4  S. 

,   R  43 
.   R  44 

20,959. ii6 

5  S. 
5  S. 

,   R  38 
,   R  39 

^7.794.99 

5  S. 

,   R  40 

23,399.05 

5  S. 
5  S. 

5  S. 

,   R  41 
.   R  42 
,   R  43 

27,545.14 

Tc 

)tal  : 

227,773.31 

••Assiyt.cJ  L .'  Lnevroii  Oil  Company,  approved  December  20,  1971 
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On  December  3rd,  1970,  the  Northern  Cheyenne  Tribal  Council  approved  a  coal 
lease  for  the  Peabody  Coal  Company.  This  lease  runs  for  ten  years  and  en- 
compasses a  total  acreage  of  son;e  16,035.5  acres.  At  th«?  time,  a  bonus  pay- 
ment in  the  amount  of  $11,296  was  made  to  the  Tribe  by  Peabody  Coal  Company. 

The  actual  implefnentation  of  mining  and  develop.ntnt  plans  by  the  various 
companies  presently  involved  in  the  Reservation  lands  will  have  a  profound 

ef?f.i.t  upon  *.(u-^  *iO(th.T:rn  (.hojeiuit  jju-oplo  anJ  lo   U.i:   phy^i-Jl  sLiuLtoic  u.' 
the  Reservation   This  cffert  will  manifest  itself  by  the  formation  of  var- 
ious problem  areas  created  by  the  influx  of  people  and  the  availability  of 
employment  and  subsequent  elevated  living  standards.  These  areas  may  be 
summarized  as: 

Housing 

Increased  Income 

Service  and  Utility  Needs 

Law  and  Order 

Education  (elementary  and  high  school) 

Education  (vocational) 

Health 

Governmental  Services 

Circulation  (roads  and  highways) 

Social 

Cultural 

Legal  -  Jurisdictional 

These  various  areas  must  all  receive  some  attention  by  the  Tribal  Council  to 
determine  what  major  policy  decisions  might  be  made  concerning  effective 
measures  of  control  relating  to  these  various  factors. 

Minerals  Leasing  and  Responsibility 

All  leasing  of  minerals  on  the  Reservation  is  done  under  the  Code  of  Federal 
Regulations  Title  25,  Part  171-172.  These  regulations  cover  in  detail  the 
various  requirements.  No  section  of  the  code  applies  special  regulations  to 
the  Northern  Cheyenne  Reservation  as  is  done  for  some  other  reservations.  The 
Northern  Cheyenne  Trihal  Council  may  impose  new  rules,  however. 

The  U.S.  Geological  Survey  is  responsible  for  administering  and  enforcing 
federal  mining  leases.   The  Bureau  of  Mines  has  the  function  of  making  in- 
spections for  the  safety  and  welfare  of  miners  under  the  regulations.  Such 
regulations  appear  on  the  Code  of  Federal  Regulations  Title  30,  Chapter  II, 

Geological  Purvey  Part   231 -Ojjei'a  t  in  j  anJ  bcift'l>  Reg.ilatitis  Go/-^;-r.;.ic;  tn? 
Mining  of  Metallic  and  Non-Metallic  Minerals. 

Requests  for  lease  bids  are   generally  advertisr'd  and  the  highest  birlder  re- 
ceives the  lease  subject  to  approval  by  the  Tribal  Council  and  the  Secretary 
of  the  Interior  or  his  authorized  representative.  Leases  are  for  a  period  of 
not  longer  than  ten  years  and  are  renewable  upon  such  terms  and  conditions 
as  the  Secretary  of  the  Interior  may  prescribe  with  the  concurrence  of  the 
Tribal  Council . 
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Leases  are  subject  to  both  rental  and  the  acreage  leased  and  a  royalty  on 
production.  Rentals  for  any  calendar  year  are  credited  against  royalties 
for  that  year.  On  allotted  lands,  r.ineral  rights  dre   reserved  to  the  Tribe 
for  a  period  of  50  years. 

There  has  been  very  little  leasing  of  minerals  on  the  Reservation  other  than 
for  oil  and  gas.  A  ftrw  leases  h^sve  been  made  for  Soiid  and  gravel  ar.d  coal. 
Consequently,  leasing  had  not  been  an  important  source  of  income  for  the  Tribe. 

LAND  OWNERSHIP'5 

There  are   several  types  of  land  ownership  categories  on  the  Northern  Cheyenne 
Reservation.  They  are:  trust  ownership,  fee  lands,  public  domain.  Tribal  un- 
divided interest,  and  individual  trust  lands.  Although  some  of  the  variations 
between  these  differences  are  small  they  are  nonetheless  extrer.iely  important  in 
the  eyes  of  the  courts  and  in  Reservation  law.  An  important  factor  to  realize 
at  the  onset  is  that  there  are  essentially  two  estates  in  land  ownership  every- 
where on  or  off  Indian  reservations.  One  is  title  to  the  surface  of  the  land 
and  the  other  is  title  to  the  minerals  beneath  the  land.   In  most  cases  the  in- 
dividual deed  will  state  which  type  of  ownership  it  is,  and  when  one  obtains  a 
patent  one  only  gets  fee  simple  title  to  the  surface.  On  Indian  reservations 
the  land  is  held  in  trust  for  the  Indian  by  the  government.  The  legal  title  to 
the  lands  are  held  by  the  government  but  the  Indian  has  full  possessory  rights 
in  use  of  the  property.  He  can  use  his  property  in  anyway  he  sees  fit,  but  he 
nay  not  alienate  it  or  sell  it  without  the  approval  of  the  Secretary  of  the  In- 
terior. Essentially  there  are  two  types  of  trust  lands;  those  that  are  owned 
by  the  Tribe  and  those  that  are  owned  by  individuals.   In  the  case  of  individ- 
ually owned  trust  land  most  of  this  has  resulted  from  various  allotment  acts  in 
which  individual  Indians  were  given  varying  acreages  on  which  to  make  a  living 
early  in  the  century. 

Public  domain  lands  are   those  lands  which  still  remain  in  the  ownership  of  the 
government,  which  is  synonomous  with  saying  public  ownership  or  public  domain. 

In  the  case  of  Tribal  undivided  interest  land  the  only  way  the  Tribe  gets  an  un- 
divided interest  in  land  is  to  purchase  that  land  from  the  heir  to  the  allotted 
lands.  The  Tribe  purchases  small  fragments  of  interest  with  the  hope  usually 
that  at  a  later  date  they  will  be  able  to  accumulate  full  hundred  percent  owner- 
ship of  the  land.  These  are  allotted  lands  or  lands  that  one  Indian  purchases 
from  another  and  for  all  practical  purposes  they  are  held  in  individual  owner- 
ship. 

In  some  cases  there  are   lands  on  the  Northern  Cheyenne  Reservation  which  arc 
owned  by  non-Indians,  however,  these  are  owned  in  fee  patent  and  the  original 
Inrlian  owners  were  not  able  to  sell  the  mineral  rights  witn  these  lands  because 
they  did  not  have  them  to  sell;  they  were  held  in  trust  for  the  Tribe  for  a  50 
year  period.  A  recent  act  of  Congress  has  extended  this  into  perpetuity. 

There  is  a  current  legal  battle  shaping  up  in  Federal  District  Court  in  San 
Francisco  where  the  allottees  are  claiming  that  they  own  the  mineral  rights 
as  well  as  the  surface  rights  of  the  land.  This  case  is  briefly  discussed 
elsewhere  in  this  study.  Another  matter  of  consideration  is  that  when  a  min- 
ing company  comes  in  and  exercises  its  rights  to  obtain  the  minerals  beneath 
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the  surface  of  the  land  the  owner  of  the  surface  rights,  be  he  an  individual 
or  be  he  the  Tribe,  receives  a  payment  fro:.i  the  mining  operation  v.hich  is 
usually  equal  to  the  fair  market  value  or  of  the  appraised  value  of  the  sur- 
face lands.  In  some  cases  the  surface  owner  merely  leases  the  land  to  the 
mining  operation  CfiJ  thet  rec'^ivji  pciyiiijiui.  over  a  perioJ  of  years.  When  the 
lund  is  turned  back  to  the  oriyinal  owner  he  may  then  do  v/hatever  he  sees  fit 
with  it.  In  this  case  the  effectiveness  of  leclo      laws  is  critical  to 
the  owner  of  the  land. 

NORTHERN  CHEYENNE  AGRICULTURE  i  FOREST  LANDS* 

Coal  developnient  of  any  magnitude  will  have  sane  effect  upon  the  existing 
land  uses  of  agriculture  and  timber  lands.  At  the  present  time,  these  uses 
are  supplying  the  Tribe  with  sources  of  revenue  which  may  not  continue  once 
mining  operations  begin,  or  may  at  least  be  curtailed. 

It  seems  reasonable  to  assuiie  that  some  Tribal  members  will  want  to  continue 
their  agricultural  pursuits,  even  though  employment  with  a  mining  operation 
will  be  more  lucrative  from  the  dual  standpoint  of  higher  wages  plus  per 
capita  payments  accruing  from  Tribal  royalty  income.   This  may  also  be  true 
from  the  timber  harvest  operation  standpoint. 

The  Agricultural  Significance  Map  shows  tne  various  areas  of  agricultural  uses 
and  timber  lands.  A  quick  visual  analysis  of  this  map  indicates  that  there 
are  certain  regions  of  the  Reservation  which  are  better  suited  for  coal  mining 
than  others.  Obviously,  the  timbered  lands  containing  existing  harvestable 
timber  or  potentially  harvestable  timber  should  remain  untouched. by  coal  develop- 
ment. These  areas,  aside  from  their  economic  value,  are  prime  sources  of  game 
refuge,  water  recharge  and  retention  areas,  aesthetic  value  and  recreational  po- 
tential. Secondarily,  but  no  less  important,  is  the  aspect  of  rcnewability. 
Thus,  a  forest  can  renew  itself  after  being  harvested,  with  proper  management. 
So  also  do  the  areas  of  prime  agricultural  uses  such  as  irrigated  and  dry  land 
farming.  Both  the  timber  and  the  farm  lands  have  an  economic  importance  as 
well  as  a  social  one  and  should  be  retained. 

The  balance  of  the  Reservation  is  in  a  grazing  category,  which  can  be  broken 
down  into  the  lesser  parts  of  good  grazing,  marginal  and  poor.   It  is  within 
the  areas  of  marginal  and  poor  grazing  lands  that  one  should  examine  the  advis- 
ability of  permitting  coal  development.  Within  these  regions,  the  economic  and 
social  benefits  may  be  greater  from  coal  mining  than  from  any  other  enterprise, 
and  perhaps  the  general  degradative  effects  to  the  land  would  be  less.  In  sum- 
nation  then,  one  shrrild  c-tabliih  th-^so  pr-:n:.ip.il  fjcto  "s  o.;d  a.Lc-npc  1.-  udter- 
nine  where,  in  general,  mining  should  occur  if  it  is  allowed  to  occur.   It  would 
seem  a  tragedy  if  mining  were  permitted  throughout  the  Reservation  without  any 
concerns  for  the  individj^.ls  '.'ho  «;t.ili  wiGh  t"i  h:-  f?.'--'-s  o'  f.;-r.j_-: ,  ^r  w.  l.;- 
uLit  concern  ror  the  viable  ecological  benefits  which,  however  timeless,  return 
to  mankind  from  the  lard. 

*See  Appendix  for  specific  and  individual  data. 
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The  economic  benefits  of  a<jricuUura1  and  tirr.ber  lands  is  easily  obtained. 
The  gross  value  of  products  grown  on  Indian  operated  lands  amounted  to 
$1,459,677  in  calendar  year  1972.*  This  has  produced  jobs  and  income  for 
Trib,->1  -.or^bers  oncj^igcd  in   agricultural  or  tiir.boritic;  i-r.terpr ises .  Coal  de- 
velopment may  provide  the  entire  Tribe  with  more  income  and  better  paying 
jobs,  but  there  iro   those  Tribal  ftier^.bers  who  rnvj   not  le   intrrejted  in  siorV- 
ing  for  a  coai  company.  This  being  the  case,  they  should  be  allowed  to  con- 
tinue doing  v.hat  is  most  desirable  and  beneficial  to  them  as  individuals. 

A  general  breakdown  of  the  gross  annual  value  of  products  grown  on  Indian 
lands  is  as  follows : 

INDIAN  OPERATED 


Land  Use 

Small  grains  61,925 

Forage,  hay,  tame  pasture  265,673 

Horticultural,  garden  crops  5,500 

Outdoor,  recreation  and  wildlife  466 
Timberland 

-  stumpage  80,320 

-  log  value  247,193 
Grazing  798,550 

Total  1,459,677 


NON-INDIAN  OPERATED 


Land  Use 

Small  grains  6,200 

Forage,  hay  and  pasture  19,327 

Horticultural,  garden  crops  -  0 

Outdoor,  recreation  and  wildlife  -  0 
Timberland 

-  stumpage  -  0 

-  log  value  -  0 
Grazing  1 ,450 

Total  26.977 


Source:  Bureau  of  Indian  Affairs 
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The  numbers  of  jobs  created  by  the  various  land  resources  are  as  follows: 


KINO  OF  BUSINESS 

ly  I  ufininj  and  ...i.i;,.:.-,^ 

2)  Failing  and  Ranching 
-Related  Businesses 

3)  Forestry 

4)  Forestry  Related 

Businesses 

5)  Recreation 

6)  Recteation 
-Related  Businesses 

TOTAL 


Manager  Operator  P.T.  Operator  Laborer  P.T.  Laborer 


40 


2 


50 


IF 


10 


25 


60 

50 

3 
6 


l?" 


119" 


Source:  Bureau  of  Indian  Land  Operations 


It  should  be  noted  that  coal  development  may  have  some  effect  on  these  employ- 
ment levels,  especially  in  the  areas  of  part-time  jobs.  There  is  the  potential 
that  those  in  the  part-time  categories  may  completely  change  to  coal  mining  re-* 
lated  jobs,  thereby  perhaps  changing  the  entire  picture  regarding  labor  avail-  ^ 
ability  in  the  land  resource  job  oriented  areas.   This  in  turn  may  cajse  some 
v.ho  are  in  agricultural  land  uses  to  completely  give  up  these  pursuits,  due  to 
the  lack  of  labor,  either  part  or  full-time. 

In  addition,  the  prospect  of  impending  mining  operations  leads  to  the  need  for 
a  rail  line  to  carry  out  the  coal  to  the  buyer.  A  rail  line  may  not  be  necessary 
in  the  case  of  a  mine  mouth  thermal  generation  unit  or  a  coal  gasification  com- 
plex.  In  the  singular  case  of  a  mining  operation,  a  railroad  would  be  necessary. 

Experience  shows  that  rail  lines  primarily  impact  major  creek  or  river  alignments 
due  pritnarily  to  the  ease  of  construction,  allowed  by  predominantly  gentle  terrain 
Tnis  being  the  case,  the  primary  access  points  into  the  Reservation  are  Rosebud 
Creek,  the  Tongue  River,  and  perhaps  up  the  Muddy  or  Lame  Deer  Creek.  These 
areas  are   prime  farm  lands  and  the  pr^s-^nce  of  a  r-:».il  ricjh*.-of-w:<y  wc^ld  hiv? 
d  profound  iuvact  on  adjdcenc  londs,  due  to  necessary  fencing,  splitting  of  pro- 
perty, need  for  road  crossings,  and  noise. 


(See  Historic  Cultural  Maps) 
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EMPLOYMENT  PICTURE 

The  occurrence  of  coal  development  either  on  th?  Reservation  or  adjacent  to 
it  may  have  a  profound  effect  upon  the  employment  levels  and  the  disposable 
inccfe  of  tho  Mort^fm  Cheyenne.   It  is,  cf  cours,,  difficjlL  at  this  time 
tc  precisely  predict  the  absolute  nu;Tibers  of  men  who  might  be  employed  for 


tiVvo  v^ 


o**  ovfn  if  thtr:,j!  n^r.^ivd- 


no  one  knows  v/hat  level  of  ir'ining  will 
tic.i  or   cojI  gasification  will  occur.  At  this  point,  only  predictions  based 
on  industry  projections  and  some  analogous  situations  can  bo  made.  Many  pro- 
blems must  be  overcome  before  any  development  can  occur.  Therefore,  the  Tribe 
should  be  cautioned  that  the  following  data  is  primarily  based  on  educated 
guesses. 

Recent  information  received  from  the  Navaho  Area  Office  in  Window  Rocic,  Ari- 
zona, provides  us  with  the  following  data: 

"During  construction  of  the  two  power  generating  plants  on  the  Reserva- 
tion, employment  figures  at  each  plant  recorded  a  peak  of  1500  scaled 
down  to  about  175  to  operate  the  plant.  Another  200  work  at  each  mine. 
Navaho 's  represent  approximately  80  percent  of  the  employees.  They  earn 
an  average  of  $10,500  per  annum  and  this  generally  is  considered  to  be 
most  beneficial  to  the  economy  of  the  Reservation.  The  general  influx 
of  non-tribal  people  are  mainly  construction  personnel  living  in  tempo- 
rary quarters  during  the  few  months  of  construction." 

Source:  United  States  Department  of  Interior,  Bureau  of  Indian  Affairs,  Navaho 
Area  Office,  Window  Rock,  Arizona,  July  20,  1973. 

Further  indication  of  the  potential  impact  may  be  gained  by  examining  the 
following  data  based  on  existing  mining  operations  in  this  general  area. 


Mining  Operation  Company 

Westmoreland 
Western  Energy 
Decker  Coal 


Tons  Mined 
per  Year 

3.8  mill  ion 
5.5  million 
3.3  million 


Number  of 
Employees 

125 

150 

86 


Payroll 

1 .1  mill  ion 
2.7  mill  ion 
not/appl icable 


NOTE:  These  figures  pertain  to  mining  operations  only. 


THERMAL  GEfiERATIGN 

Company 

Western  Energy  (Colstrip) 


Number  of 
Employees 

45  ea.  plant 
(projected) 


Payroll 
not/applicable 
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The  following  information  pertdining  to  coal  gasification  units  is  highly 
speculative  in  that  gasification  plants  have  never  been  constructed  to  pro- 
duce co.-nercial  amounts  of  natural  gas.   Indeed,  several  processes  for  pro- 
ducing the  gas  have  been  devised,  the  Lurgi  System  being  the  best  known  and 
perhaps  furthest  along  in  the  experimental  stages. 

At  th-i   present  time.  El  Paso  Natural  Gas  Company  is  contoti plating  the  con- 
struction of  a  gasification  unit  on  the  Mavaho  Reservation  in  Arizona.  Th»» 
following  data  is  based  upon  projections  received  from  the  Company.   It  should 
be  stressed  that  these  figures  are  based  upon  company  projections. 


COAL  GASIFICATION 

Company 

El  Paso  Natural  Gas 


Number  of 
Employees 

941* 


Payrol 1 

11 .7  million 


*Gasification  Complex  -  721 
Mining  Complex        220 


With  specific  reference  to  the  employment  situation,  it  is  likely  that  several 
mining  operations,  coupled  with  either  thermal  generation  or  gasification,  or 
both,  are  likely  to  occur.  Within  this  context,  it  would  seem  that  the  number 
of  jobs  available  to  Northern  Cheyenne  would  surpass  the  available  labor  force. 
The  following  statistics,  recently  obtained  from  the  Northern  Cheyenne  Tribal 
Office,  indicate  the  past  and  current  labor  force. 
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With  respect  to  the  specific  nijrr.bers  of  unenployed,  as  related  to  coal  develop- 
ment, about  50  percent  of  the  265  unemployed  are  wor.en,  thus  leaving  130  rren  in 
the  innediately  available  category,  but  of  these,  as  of  a  short  time  ago,  only 
71  men  were  actively  seeking  e.  '  -ent.  About  one-third  of  the  indicated  fe- 
males arc  activply  sjekinfj  emp'  _   -,  acco'-din^  to  the:  Erployrent  Aosistarco 
Office  in  Lame  Deer.  The  nost  likely  enployrient  areas  for  female  labor  are  the 
secretarial  and  clerirei  skilU,  but  these  skills  are  presently  in  V3ry  s^o^t 
supply,   fnere  is  presently  a  train inij  prugrai.i  and  another  conttirpldteo  follow- 
ing completion  of  the  present  one. 

The  major  eniployers  on  ttie  Reservation  at  this  time  are: 

Guide  Arts 
Ashland  Tirr.ber 
U.  S.  Government 
St.  Labre  School 
*0E0  &  Tribe 
Larv  Deer  School 
Busby  School 


•Effective  August  5th,  GEO  Indian  Programs  were  transferred  from  the  Office 
of  Economic  Opportunity  to  the  Department  of  Health,  Education,  and  Wel- 
fare under  authorization  of  the  President  of  the  United  States. 

It  is  entirely  likely  that  once  jobs  were  available  to  Northern  Cheyenne  in  any 
mining  operations,  some  job  switching  would  occur.   It  is  most  difficult  to  as- 
sess this  type  of  impact,  but  we  might  estirr-atc  20  percent  job  switching  will 
occur.  This  will  have  an  effect  upon  the  total  job  availability  sector,  for  an 
opening  created  by  a  switch  could  then  be  filled  by  another  job  seeker. 

A  second  factor  of  concern,  more  to  the  existing  industries,  than  to  the  Chey- 
enne, is  the  matter  of  a  lack  of  men  to  fill  existing  jobs,  because  of  job 
switching.  This  would  occur  where  a  lower  paying  job  was  left  and  not  filled  by 
another  worker  because  both  were  working  at  the  mine.  A  situation  of  this  type 
may  ultimately  result  in  the  closing  of  an  existing  industry,  due  to  lack  of  a 
labor  force. 

The  matter  of  the  type  of  jobs  which  may  be  open  to  Northern  Cheyennes  at  a  coal 
mine  is  of  sorre  interest.  The  flavaio  experience  provides  us  with  some  indica- 
tion of  the  types  of  jobs.  Firstly,  job  tramiivj  is  a  neci-'isity  at  all  levels. 
The  type  of  jobs  are  in  heavy  equipment  operation,  maintenance,  welding  and 
electrical  repair.  These  all  require  job  training.  Secondly,  the  operation  of 
a  therTr.al  generation  unit  requires  fr.yderately  unskilled  to  hic,hly  trained  tech- 
nicians, with  a  high  degree  of  reliability.  Approximately  the  same  situation 
is  hint-id  at  for  gasification. 

In  an  effort  to  establish  what  the  available  nurbers  of  workers  which  may  be 
available  from  the  Northern  Cheyenne  Tribe  in  future  years  as  the  population 
grow:,  the  following  computations  have  been  made.  A  percentage  of  the  avail- 
able labor  force  to  the  Reservation  population  is  established  for  past  years, 
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19/0 

2564 

1971 

2846 

Iv.'^ 

26a3 

1973 

2926 

1974 

3133 

1975 

3203 

1976 

3272 

1977 

3342 

1978 

3412 

1979 

3481 

1980 

3551 

then  weighed  against  projected  total  population. 

AVAILABLE 
YEARS         POPULATION         LABOR  FORCE        PERCENT  OF  POPULATION 

787  31 

865  35 

J^4  35 

10)5  36 

1221  39 

1313  41 

1406  43 

1503  45 

1603  47 

1705  49 

1811  51 

This  labor  force  would  be  available  for  all  jobs,  not  just  those  in  the  coal 
mines. 

The  following  data  is  for  a  mining  operation  capable  of  an  output  of  five 
million  tons  of  coal  annually  -  a  quantity  approximate  to  the  .requirement 
for  a  1,000  megawatt  power  plant.   It  should  be  realized  that  the  associa- 
tion of  a  mine  with  a  power  plant  has  no  bearing  on  the  manpower  situation 
of  the  mine  -  each  entity  is  completely  separate  and  different  skills  are 
required  in  each,  as  well  as  different  numbers  of  employees. 

For  this  potential  operation  only  strippable  coal  deposits  that  contain  500 
million  tons  or  more  with  an  overburden  of  120  feet  or  less  were  considered. 
The  mining  operation  consists  of  stripping,  mining,  and  hauling  coal  to  the 
tipple,  followed  by  reclamation  of  mined  land.  Overburden  is  tertiary  sedi- 
ments that  require  blasting  for  efficient  removal. 
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Manning  Table 


"T>ersonnel' 


Total 


Wages  per 
shift 


PROOUCTIOrj  AND  MAINTENANCE;   3  SlIIFTS  PER   DAY.  7-1/4  HOUkS  PER  SHIFT, 
5  DAYS  PER  WEEK,  48  WEEKS  PER  YEAR 


jf. 


LoaJer  operator 

Truck  driver,  over  7-ton. 

Electrician 

Motor  grader  operator.... 

Crusher  operator 

Tipplec.an 

Mechanic 

Greaser-oiler 

Labor,  unclassified. 


T8 
6 
3 
9 
3 
3 
3 
3 
6 
3 
6 


Truck  dnver 

Scraper  operator. 
Dozer  operator. . . 

Mechanic 

Mechanic  helper. . 
Hostler 


1   SHIFT  PER  DAY,   7-1/4  HOURS  PER~3hIFT,   5  DAYS  PER  WEEK. 

48  WEEKS  PER  YEAR 


1?R.67 
28.67 
32.15 
28.67 
29.75 
28.67 
28.67 
29.03 
29.75 
29.75 
27.58 


TOT 
28.23 
28.23 
29.31 
27.86 
27.14 


Wage  per 
year 


41,300 
23,100 

61,900 
21.400 
20,600 
20,600 
20.900 
42  .800 
21  .400 
39,"  :3 


T 
2 
2 
4 
2 
1 


3  SHIFTS  PER  DAY,  8  HOURS  PER  SHIFT,  6  DAYS  PER  WEEK, 

__^ 48  WEEKS  PER  YEAR 

Dracjl  ine  ooerator 3" 

Weekdays ' 

Saturdays^ 

Dragl  ine  oiler 3 

Weekdays^ 

Saturdays^ 

Dc'er  operator 3 

Weekdays^ 

Saturdays^ 


35.47 
52.97 

32.82 
48.99 

31.63 
47.26 


TUPERVISION; 


"54" 


6,800 
13,600 
13,6001 
28,100 
13,400 


4 


500 


33,200 

33,200 

30,700 
30,700 

29,600 

29,600 

613,100 


8  HOURS  PER  DAY,  5  DAYS  PER  WEEK, 
48  WEEKS  PER  YEAR 


Superintendent 

i'^fant  'i'jperintenrient 

•f  engineer 

ssistant  mine  engineer 

Office  manager 

Cl-.^rk 

Warehouseman 

Mine  foreman 

Master  mechanic 

Subtotal 

Grand  Total 

^  720  man-shifts  per  yeir   (3  shifts  per  day,  240  days). 

2  144  man-shifts  per  year  (3  shifts  per  day,  43  Saturdays). 


1 
"1? 


20.' 

15,000 

12,500 

lJ,03J 

7,500 

7,500 

37,500 

J  4, 000 

nCoo^ 


Source:  Cost  Analysis  of  ^V3del  Mines  for  Strip  Mining  of  Coal  in  the  United  States  - 
U.S.  Deportment  of  the  Interior,  Bureau  of  Mines,  Info.  Circ.  8S3S.. 


Potential  Employment  -  Gasification: 

Plant  "A":* 

Mine: 

/biount  of  coal   to  be  mined  -  B, 000, 000  -   17.        .     0  tons/year. 
K.rkforce:     l/5-2u0  total   -  80  percent  Northern  Cheyenne  -  KO-160  N.C. 
Wage  Level-     -iverafje  $12,000/year. 

Plant: 

Amount  of  gas  produced  -  250  mcf  per  day. 

Workforce:  400-600  total  -  10  percent  Northern  Cheyenne  -  40-60  N.C. 

Wage  Level:  Average  $12,000/year. 

Plant  "B" : 

Mine: 

Amount  of  coal  to  be  mined  -  8,840,000  tons. 

Workforce:  220  total  -  80  percent  Northern  Cheyenne  -  176  N.C. 

Wage  Level:  Average  $10,000/year. 

Pl^nt: 

Amount  of  production  -  250  mcf  per  day. 

Workforce:  721  total  -  10  percent  Northern  Cheyenne  -  73  N.C. 

Wage  Level:  $10,000/year. 

*  Company  indicates  the  extreme  variance  indicates  there  may  be  more  than 
one  gasification  plant.  This  being  the  case,  employment  levels  could 
increase  by  perhaps  2/3. 


The  following  general  figures  may  be  of  some  interest  as  they  indicate  the 

potential  sums  of  money  which  will  be  spent  on  a  complex: 

Construction  employment  3,000  (peak) 

Construction  payroll  $  30  million  (peak) 

Gasification  complex  cost  353  million 

Coal  mine  cost  67  million 

Estimated  annual  payroll  (both)       11.7  nillion 


;:.-.'  .j.i^rtii.j  if.co;:.e  scneuuie  to  tne  tribe  and  eirployed  nierr.bers  is  based  on 
the  above  figures.  As  such  they  arfi   somewhat  speculative,  but  do  provide  an 
indication  of  the  magnitude  of  this  operation; 

Plant  "A"  Plant  _;;B" 

Royalties                     T;TOO,000  (2,900,000)*  1,547,000 

Job  income  -mine                1,800,000  (1,000,000)*  1,760,000 

-  plant               _SOO.OPO  (  600.000)*  730.000 

Sub  Total      3,800,000   4,500,000  *  4,137,000 

*If  a  second  plant  is  built 
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The  subtotal  inJicutes  a  potential  sum  which  will  provirle  benefits  to  the 
Tribe,  either  through  direct  incwr.e  from  jobs  or  Tribal  pavnents.   Ir  cidi- 
ticr,  th:»"e  will  be  other  benefits  received  from  Tribdl  weniuers  involved 
in  secondary  positions,  either  secretarial  nr  wcrking  for  soreon?  dealing 
^v   a  service  to  the  industry  or  the  increased  population. 

It  seems  plausible  to  assu:re  that  the  yearly  benefits  accruing  to  the  Chey- 
enne people  (both  Tribe  and  individual)  could  realistically  surpass  five 
millions  of  dollars  a  year. 

Population 

Many  factors  have  and  will  influence  the  growth  rate  on  the  Northern  Cheyenne 
Reservation,  related  to  coal  development.   If  coal  developnent  is  allowed  to 
proceed  on  the  Reservation  and  If  non-Indians  are  permitted  to  live  on  the 
Reservation,  population  levels  will  rise  dramatically,  and  the  characteristics 
of  the  Reservation  will  change.  Such  increases  will  create  the  needs  for  Im- 
proved coimiunity  service  levels  such  as  schools,  housing,  law  enforcement  and 
the  like.  The  size  and  distribution  of  the  population  will  create  space  needs 
for  retail,  wholesale  and  commercial  space. 

The  population  of  the  Indian  ccrinunity  itself  is  increasing  by  a  favorable 
birth:death  percentage  and  by  a  gradual  inflow  of  people.  Total  Tribal  mem- 
bers number  3,644*  with  2,92!6  of  these  living  on  the  Reservation.  When  space 
becomes  available,  some  of  these  living  off  the  Reservation  may  move  on. 
Since  1965,  there  has  been  an  absolute  increase  of  707  Indians  on  the  Reser- 
vation. 

Population  projections  for  the  Reservation  have  been  developed  by  using  the 
least  squares  method. 

Developing  the  formula  through  its  natural  progression,  the  following  popula- 
tion figures  are  anticipated; 

1973-2926     (given) 

1974-3133     (projected) 

1975-?203 

1y76-32/2 

1977-3342 

1978-3412 

1979-3481 

1930-3551 

While  there  are   other  r.ethods  v.hich  can  be  used,  such  as  natural  Increase  end 
net  migration,  the  information  provided  by  the  Tribe  was  the  m.ost  complete  for 
using  this  method. 

•As  of  April,  1973 
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Sociul.  Politicdl,  dfiJ  Service  Pressures 

The  Northern  Cheyenne  Tribal  Council,  v;hen  considering  the  entire  matter  of 
coal  mining  niust  come  to  grips  with  the  decision  ai  to  whether  to  billow  ths 
fion-lnaiaii  famihes  to  reside  sorrewhere  on  the  Reservation,  either  in  a  new 
town  settlerr^nt,  or  within  the  existing  developed  towns. 

Residential  Areas 

The  advent  of  several  hundred  incoming  families  presents  a  significant  prob- 
lem in  the  housing  supply,  which  is  already  in  short  supply  on  the  Reserva- 
tion. 

Basically  there  is  the  potential  for  several  types  of  housing  -  mobile  homes, 
single  family  detached  units,  and  apartments.  The  precise  mix  of  units  and 
sizes  must  be  determined  by  further  study  of  the  types  and  sizes  of  families 
who  are  generally  employed  in  mining  and  power  generation  operations.   The 
need  for  housing  then  dictates  the  need  for  a  land-use  plan  which  will  indi- 
cate the  locations  and  amounts  of  development  land  necessary.  These  areas 
will  then  require  roads,  sanitary  and  water  service,  electrical  and  telephone 
service.   In  addition,  police  and  fire  services  need  to  be  examined  to  see  if 
the  available  services  can  adequately  serve  the  new  areas  in  times  of  need. 

The  cost  of  development  is  high  -  several  examples  may  be  given.*  A  mobile 
home  park  depending  upon  amenities  may  cost  between  2,000  -  3,500  dollars  per 
mobile  home  unit.  This  expense  includes  the  water  distribution  system,  sani- 
tary collector  system,  paved  streets,  curbs  and  gutters,  and  parking  pads. 

Single  family  residential  housing  costs  more  per  lot,  apartments,  depending 
on  size,  etc.,  somewhere  in  between.   In  general,  streets  cost  about  $6.00 
per  square  yard,  while  an  expanded  trunk  line  for  sewer  wastes  and  lagoon  (5ac) 
could  cost  in  the  neighborhood  of  Two  Hundred  Thousand  ($200,000.00)  Dollars. 
These  costs  may  vdry,   but  the  critical  point  to  remember  is  that  the  munici- 
pality must  pay  for  these  improvements. 

In  the  final  analysis  and  with  careful  planning  and  established  density  cri- 
teria, rost  of  these  costs  may  be  developed  in  a  feasibility  study. 

It  should  be  realized  that  the  existing  tov.nsites  on  the  Reservation  are  lin- 
itod  and  annexation  nay  be  needed  to  e-     .  the  needed  lands. 


*Source:  Chrlstian-Spring-Sielbach  &  Associates 
Engineers  and  Surveyors 
Billings,  Montana 
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Law  Enforcenent  Situation 

The  new  residents  also  face  an  Interesting  situation  regarding  police  protectior 
At  the  present  tine,  the  Injian  police  only  b:Vu  jurisdiction  ovi^r  fr.cf.ber  s  or 
the  Nj: ',hc:n  Li.cyenrie  Tribe  or  t.eMbers  of  another  Indian  Tribe.   (Copy  of  per- 
tinent jurisdiction  In  appendix)   There  Is  a  strong  feeling  arrong  r.-sr.ber:;  or 
t^-.  T'-ibal  Co-;icii  r''".:.!:  if.  ar.y  ivcr.L  the  Tribal  Police  have  the  duty  and  the 
power  to  protect  Tribjl  T,e.Tbers  and  the  Reservation  fror\   hdr:?ful  octions  of 
ncn-Indians.  (See  Lxclusion  Resolution) 

In  order  to  provide  proper  police  protection  to  the  incc"iing  residents,  there 
seem  to  be  two  options  available.  One  is  that  the  County  Sheriff's  Department 
could  provide  deputy  service  to  the  residents  and  have  an  office  on  the  Reser- 
vation, or  the  county  cculd  deputize  the  Indian  police  to  provide  the  law  en- 
forcement function.  This  would,  of  course,  be  subject  to  a  great  deal  of  com- 
munication, etc.,  prior  to  any  such  arrangements  being  made. 

Service  Pressures 

Increased  population  levels,  as  previously  inriicated,  if  allowed  to  occur  on 
the  Reservation  will  have  profound  effect  upon  the  existing  wholesale,  retail, 
and  co.Tnercial  services  currently  available  in  the  towns  of  Busby  and  Larr.e 
Deer.  There  will  be  a  need  for  increased  services  at  ell  levels  -  restaurants, 
service  stations,  groceries,  hardware,  dry  goods,  appliances,  barber  shops, 
beauty  shops,  amusement  centers,  etc. 

These  various  land  uses  all  require  proper  placement  with  respect  to  the  needs 
they  fill,  and  they  all  require  building  and  parking  space.   It  may  be  that  a 
shopping  center  should  be  considered  as  a  potential  investnient  for  the  Tribe, 
along  with  a  bank. 
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Impact  on  Educati on 

At  the  present  time  the  school  system  on  the  Reservation  is  divided  into 
two  p-^rts  -  one   at  B'jsby  and  one  af  Lanv  [Jc-er.  Tn-.-  tJij^V  -chool  is  uiiJer 
contract  with  monies  supplied  by  the  BIA.  As  such  it  primarily  serves 
just  the  Indian  Cofrniunity,  in  the  sense  that  all  enrolled  students  are 
Northern  Cheyenne.  Thus,  it  is  unlikely  thrit  any  incorning  population  can 
take  advantage  of  the  educational  plant,  for  the  program  is  designed  for 
Indian  education.  Should  non-Indians  enter  the  program  there  would  more 
than  likely,  be  significant  changes  in  curriculum  and  funding. 

The  Lame  Deer  school  is  a  public  school,  funded  by  state  and  federal  pro- 
gran  revenues,  and  is  operated  under  the  rules  and  regulations  of  the  Mon- 
tana Board  of  Education.  Increased  population  levels  of  Indians  and  non- 
Indians  would  likely  attend  this  school,  just  as  they  do  now.  Current  and 
projected  enrollment  figures  follow,  based  on  a  normal  growth  pattern.  The 
advent  of  large  nui;ibers  of  incoming  students  at  all  levels  would  drastically 
change  the  projected  needs  for  educational  facilities  -  more  classroops, 
teachers,  administrative  staff,  busses,  etc.  would  all  be  needed,  necessi- 
tating a  massive  inflow  of  financial  support.  At  this  point  it  is  difficult 
to  assess  the  magnitude  of  the  numbers  of  students  without  a  more  in-depth 
analysis  of  how  many  families,  where  they  will  live,  and  a  projection  of 
existing  school  construction  and  maintenance  costs. 

Past  Enrollment 

GRADE     1967-68   1968-69    1969-70    1970-71    1971-72    1972-73 


1-  6 
8-  7 
7-  9 
9-12 

498 

67 

197 

164 

513 

64 

183 

172 

501 

79 

199 

181 

502 

85 

226 

180 

549 

82 

243 

204 

532 

82 

231 

203 

TOTAL 

799 

822 

820 

845 

920 

895 

CHANGE 

23 

-2 

25 

75 

-25 

Future 

Proji 

ections 

GR.AOE 

1973- 

74 

1974-75 

1975- 

•76 

1976- 

-77 

1977-78 

1-6  558  597  030  565  703 

5-  7  85  82  71  83  84 

7-  9  229  218  216  220  236 

9-12  217  232  227  217  219 


TOTAL        935   |   976 1004 1043 1085 

ChRnSI ?5 — ■ TI       2  S       39       ^ 

Source:  Bureau  of  Indian  Affairs 

Note:  These  figures  also  contain  St.  Labre  enrollments. 
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Mi ned  Land  Reclamation 

One  of  the  critical  concerns  about  coal  mining  is  the  use  of  the  land  after 
mining  is  finished.  This  is  when  most  environmental  i«;ts  get  very  uneasy, 
for  r:o.t  lC/jI  niini;,(j  oj^frators  nave  not  been  the  best  stewards  of  the  land. 
The  natter  of  stewardship  can  be  handled  by  the  proper  application  of  l-^^is- 
1  •      ling  reclaTijtion  laws  on  all  non  rejervation  lands,  but  whose  laws 
apply  Lo  the  Reservation?  Thp  U.S.  Code  of  Rpgulation*;  indicates  that  the 
i;".jr. inj  plan  shall  be  under  the  control  of  the  Secretary  of  the  Interior,  yet 
many  environmentalists  and  knowledgeable  people  indicate  that  the  federal  reg- 
ulations are  too  broad  and  too  general  to  be  of  much  good.  State  law  is  in- 
applicable on  this  matter. 

The  Tribal  Council  has  several  options  open  to  it.  One,  it  can  by  tribal  vote, 
allow  the  state  to  apply,  on  a  contractual  basis,  any  state  laws  on  this  spe- 
cific matter.  Two,  it  can  elect  to  establish  its  own  mining  regulations,  and 
can  enforce  them.  The  third  option  is  to  allow  federal  law  to  prevail.   It  is 
not  up  to  the  consultant,  at  this  point,  to  suggest  what  the  Tribe  should  spe- 
cifically do,  for  there  are  many  legal  and  jurisdictional  proble.r.s  which  appear 
to  loom  on  the  horizon.  The  Tribe  should  in  general,  have  a  legal  analysis  and 
a  legal  decision  rade  concerning  the  advisability  of  adopting  any  course  of  ac- 
tion. The  appendix  contains  some  suggestions  pertaining  to  a  form  of  Reclamation 
Regulations. 


\ 
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•i";^        Jul  turd  1 

Tiie  Nortnern  Cheyennes  were  no  strangers  to  culturdl  change  by  the  time  the 
first  v.hite  traders  carre  among  them  in  the  18ch  century.  The  thinnest  fringe 
of  written  history  has  them  occupying  portions  of  the  valley  of  the  Red  River 
of  the  North  and  the  tributary  Sheyenne  River  Valley  of  North  JDakota.  Driven 
from  this  region  by  the  attacks  of  more  powerful  and  numerous  tribes  (most 
notaoly,  the  Chippewa),  they  resettled  on  the  Missouri  River  to  resume  their 
sedentary  and  agricultural  way  of  life  and  adapt  it  to  the  new  region.  Soon 
the  pace  of  trade  accelerated  on  tne  plains  with  the  coming  of  manufactured 
goods  and  the  horse  through  intertrital  trade  from  various  directions. 

There  is  considerable  evidence  that  the  Cheyenne  commercialized  their  econon\y 
during  this  period  of  intensified  intertribal  trade  from  around  1750-1600, 
They  also  rapidly  took  up  tne  use  of  the  horse.   In  a  single  generation,  cir- 
ca 1770  to  1800  A.D.,  the  Cr.eyenne  made  the  full  transition  from  settled  agra- 
rian people  to  wandering  hunters  and  traders  of  the  plains,  almost  totally  de- 
pendent for  subsistence  on  the  buffalo  and  other  large  plains  gone.  It  is 
noteworthy  that  they  accomplished  this  change  without  a  breakdown  in  their 
social  structure. 

During  the  next  60  years,  the  Cheyennes  extended  their  range  on  the  plains 
steadily  to  the  west  and  the  southwest.  This  was  in  response  to  the  lure  of 
more  numerous  horses  and  better  hunting  on  the  one  hand,  coupled  with  steady 
pressure  from  more  numerous  and  better  armed  tribes  behind  them  to  the  east 
and  northeast. 

Around  1830,  the  tribe  had  become  so  widely  scattered  that  there  evolved  two 
general  groupings,  the  northern  Cneyennes ,  who  ranged  around  the  Black  Hills/ 
North  Platte  River  region,  and  the  Southern  Cheyennes,  who  frequented  the 
country  along  the  Soutn  Platte  and  Arkansas  Rivers. 

The  Southern  Cheyennes  becane  involved  in  conflict  with  the  U.S.  Arii\y  in  1856 
and  1857  on  the  plains  of  ransas.  The  Northern  branch  of  the  tribe  managed 
to  avoid  open  and  general  involvement  in  nostiltties  with  the  U.S.  until  1864. 

During  the  period  1851  to  1866,  the  Cheyenne  maintained  a  loose  and  ten-jo-js 
alliance  with  the  western  tribes  of  the  Dakota  (Sicu.\}  Irdians.  Tne  com.bined 
pressure  oT  the  Sioux,  Cheyenne,  and  Arapaho  pushed  the  Crow  and  the  Shoshoni 
off  the  northern  high  plains  east  of  the  Bighorn  Mountains  and  the  Bighorn 
River.   It  was  during  this  period  that  the  Northern  Cheyennes  first  became 
acquainted  wit^  tne  region  r,o.v  encorpassed  by  their  reservation. 

The  years  1864  to  lb76  were  tra-jic  ones  for  the  Northern  Cheyennes.  Almost 
continually  drawn  into  the  wars  between  the  governrent  and  the  Sioux  (some- 
tines,  it  appears,  none-too-will  ingly) ,  t^'e  Cheyennes  met  with  disaster  on 
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seve-al  notaMe  occasions.  First  at  the  hands  of  the  Colorado  Volunteer 
Cavalry  at  Sand  Creek  in  1864,  thin   to  an  attack  by  Colonel  J.  J.  Reynolds 
troops  on  Powder  River  en  March  17,  1876,  and  again  by  tvcops  under  tl.e 
co.T.-and  of  Colonel  R.  S.  MacKenzie  on  the  Red  Fork  of  Pcvder  River  or. 
Noveribar  2S-26.  1876. 

Many  of  th-j  Norifiern  Cheyennes  surrendered  to  the  army  in  Ib/o,  still  more 
i'i  1G77.  y^s^  0*'  t' ?  Ci":;>^:i.'2  lijdern  of  ^he  ;er;-'d  ■.I'^rve--  iiS  enli^.t-'^ 
scouts  for  tne  U.S.  Arn\y  in  the  ca.T^paign  to  round  up  their  erstwhile  Sioux 
allies. 

Following  the  close  of  the  major  campaigns  of  the  region,  many  of  the  Chey- 
ennes Ufir°   relocatad  on  the  reservaiion  of  th"!ir  Southerr.  relutives  in 
what  is  now  Oklahona.  From  here,  they  broke  away  and  made  their  often  dra- 
matized trek  back  toward  their  preferred  northern  range.  Most  of  the  sur- 
vivors of  this  trip  settlsd  for  a  tirre  around  Fort  Keogn.  Ultimately,  it 
was  this  group  v/ho  were  settled  upon  the  present  Reservation  In  the  early 
1830's. 

From  the  above,  it  will  b3  seen  that  the  Cheyennes  had  little  direct  associ- 
ation with  the  present  reservation  land  before  they  ca^Te  here  in  the  ISSO's, 
and  indeed  the  white  fur-traders  knew  the  country  reasonably  well  before  the 
earliest  Cheyennes  ranged  here  in  pursuit  of  the  buffalo  and  the  Crews.  Thus, 
the  area's  historic  sites  are  divided  between  those  of  pre-reservction  days 
that  are  priii^arily  important  to  the  U.S.  at  large,  and  those  that  date  from 
the  reservation  period,  end  ars   prinarily  important  to  the  Cheyenne  themselves. 

The  study  of  historic  sites  on  the  Tongue  River  Reservation  is  sorewhat  handi- 
capped by  the  fact  that  the  Cneyennes  themselves  have  nade  little  use  of  writ- 
ten history.  The  one  notable  exception  is  that  of  John  Stands-in-Tirber,  who 
for  almost  50  years  of  a  long  life  served  as  the  nair.  recorder  and  co-irjnica- 
tcr  of  Cheyerne  history  and  also  es  a  valuable  force  in  the  pr-'^servation  of 
knowledge  of  Cheyenne  folklore  and  tradition. 

The  study  of  archeology  en  the  Tongue  River  Reservation  has  been  virtually 
non-existent  for  several  reasons.  First,  the  Cheyenr.es  have  maintainod 
closer  control  over  their  land  resources  than  have  many  other  tribes.  There 
has  been  a  tendency  to  associate  the  work  of  the  archeologist  with  the  activ- 
ities of  the  pot  hunters  who  have  been  knowT  to  loot  early  reservation  period 
Cheyenne  graves.  The  Tongue  River  Reservation  is  today  regarded  as  one  of  the 
least-known  spots  in  tne  whole  northern  High  Plains  region  archaeologically. 

Ws  have  e.omlred  in  considerable  detail  the  hi5;tory  of  the  renion  prior  to  the 
arrival  of  the  Cheyennes,  in  still  greater  detail  the  history  of  the  Cneyennes 
themselves  and  of  their  reservation  years.  The  net  yield  of  rrajor  historic 
sites  Is  not  larqe.   It  is  hoped  that  the  picture  nntMvici   here  will  re<;i.'lt 
in  the  pt  e.>ervatiuri  or  tnese  site^  und  in  incredsiiig  tne  interest  or  me 
Cheyennes  themselves  in  identifying  the  sites  that  may  have  traaltlonal  and 
folklore  inportance  to  them  outside  the  scope  of  formal  history  and  archeo- 
logy. 
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Pre-Rest'fvaticn  Sites  ^ 

The  present  <irei   of  the  Tongue  River  Reservation  wjs  very  much  "off  the  beaten 
track"  of  early  regional  history.  M.ost  of  th-;  for-trade  period  travel  into  the 
region  followed  easier  gradient  rojtes,  iuch  as  t,i»e  Yellowstone  Valley. 

On  -  travel  d.  .  ea-itern  Mar 

gin  ui  tile  present  reservation.   The  rather  tnin  drcojnt  of  CJij''1«»s  LePaye  tells 
of  tr/ivel  up  lor.gue  kivji  with  d  H-""ty  of  Crot:s   in  the  sunrier  of  1802,  They 
camped  at  several  very  ill-defined  locations  along  the  Tongue,  but  made  their 
primary  stay  well  upstrea.ii  from  the  southeast  corner  of  the  reservation. 

All  of  the  major  exploring  expeditions  from  that  of  Francois  Antoine  Larocque 
in  1805,  William  Clark's  returning  party  in  1805,  the  Raynclds/Maynadier  ex- 
peditions of  1859-1850,  bypassed  the  region  by  a  wide  margin. 

The  area  actually  cones  into  historic  prominence  ironically  through  the  series 
of  events  that  led  to  the  subjugation  of  the  Cheyenne  and  their  allies  by  the 
army. 

In  1874,  a  group  of  prospectors  and  other  citizens  of  Bozeman,  MjTtana,  launched 
an  expedition  into  the  region  for  several  purposes.  First,  they  wished  to  inves- 
tigate rumors  of  gold  discoveries  on  Rosebud  Cr^ek;  second,  they  wished  to  prove 
the  feasibility  of  a  \vigon  road  from  Bozenian  to  the  head  of  navigation  on  the 
Yellowstone;  and  third,  (and  likely  as  important  as  any),  thoy  probably  wished 
to  start  a  major  Indian  Vlar   that  would  clear  the  plains  for  settlement!   This 
force,  the  "Yellowstone  Wagon  Road  arid  Prospecting  Fxpeditiori',  marched  down    ( 
the  Yellowstone  to  the  Rosebud,  and  ascended  that  stream.  The  expedition  had  a 
major  fight  near  the  old  "Lee"  junction  son^e  miles  north  of  the  Reservation,  but 
did  not  camp  within  the  Reservation  itself,  and  so  left  no  sites  of  consequence 
within  it. 

Tho  ill-fated  Custer  expedition  of  1875  made  camp  on  the  evening  of  June  24th 
on  a  site  (fl2)  just  northwest  of  Busby.  The  widespread  national  interest  in 
this  expedition  goes  far  beyond  its  dramatic  conclusion.  The  impact  of  Custer's 
resounding  defeat  on  Indian  policy,  on  army  organization,  training,  officer  se- 
lection and  retention  and  a  host  of  other  matters  makes  the  campaign  and  the 
sites  associated  with  it  of  considerable  national  significance.  This  site  has 
additional  potential  in  that  its  proximity  to  Highway  212  would  give  it  some 
tourist-promotion  and  development  potential  for  the  Cheyennes  as  well  as  a  con- 
venient point  at  which  to  tell  their  s^ide  of  the  Indian  Wars  stcry. 

Two  other  sites  witnin  the  Reservation  derive  from  the  major  Indian  campaigns 
of  the  army  in  that  period.  These,  however,  deal  with  a  situation  that  found 
thp  C*      scouts  fighting  alongside  the  army  a^ain.U  :no  Siojx.  Tiiis  is  th-i 
Lame  I^m  >  ight.   In  May  1877,  troops  led  by  Colonel  Nelson  Miles,  5th  Infantry, 
and  Cheyennp  scouts  led  by  the  noted  U'hite  Bull,  fought  a  band  of  Minneconjou 
Sioux  led  by  Lame  Deer.  Lame  Deer  was  killed  in  tiie  fight,  and  White  Bull, 
the  Cheyenne  leader  saved  Miles'  life  I 

Military  data  on  the  precise  location  and  terrain  involved  in  the  fight  are 
not  entirely  clear,  and  we  are  inclined  to  accept  the  description  of  the 
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terrain  and  location  obtained  not  lony  afterward  from  the  Cheyennes  by 
George  Bird  Grinell.  Grinell's  location  for  the  fight  is  the  one  we  have 
napped  (^4). 

A  rclatsd  site  is  the  grave  cf  Lame  Deer  (*]3). 

keservdtion  Hi s^ ur^  Sj t e s 

The  Northern  Cheyenne  have  gone  through  a  sequence  of  phases  of  reservation 
life  largely  set  apart  by  the  different  kinds  of  government  policy  and  pro- 
grams that  have  re-ori.?nted  thi\r   r>conc':iic  relati Jiiship':  to  liie  '^.irrour.din.j 
region.  These  shifts  of  policy  in  the  approach  to  Cheyenne  subsistence  have 
resulted  in  radical  changes  in  the  economic  fortunes  of  the  Cheyennes,  and 
have  made  major  changes  in  the  physical  setting  of  life  for  the  Cheyennes. 
In  nost  cases,  the  developments  of  one  period  have  resulted  in  the  destruc- 
tion or  abandonment  of  the  sites  and  buildings  most  closely  associated  with 
the  previous  one.  Each  of  these  periods  of  economic  developrnent  has  ended 
rtitr.  the  Cheyennes  disillusioned  and  in  many  ways  starting  all  over  again 
economically.  Therefore,  there  has  not  been  much  tendency  to  look  back  at 
these  sites  from  reservation  activity  or  to  want  to  preserve  sites  or  struc- 
tures relevant  to  these  periods  that  have  for  better  or  worse  become  a  part 
of  the  Cheyenne  historic  heritage. 

The  early  years  of  resettlement  at  the  florthern  Cheyenne  Reservation  probably 
are  looked  on  in  the  most  favorable  light  by  most  informed  Cheyennes,  The 
game  was  still  reasonably  plentiful,  and  government  rations  had  only  to 
supplement  and  not  to  b£  their  diet.  Cattlemen  had  not  yet  pushed  into 
the  Cheyenne  range  country  in  any  numbers. 

Two  traditional  ca.r.p  sites  from  this  period  were  often  ustd  for  extended  per- 
iods. They  probably  deserve  soiie  kind  of  preservation  and  marking  as  the 
setting  for  life  for  many  Cheyennes  in  this  last  idyllir  interlude.  These 
are  at  1/2   and  f5  on  our  map. 

The  first  official  point  of  contact  with  the  Cheyennes  in  this  region 
appears  to  have  been  an  early  trading  post  site  at  a  cro'ising  of  the  Rose- 
bud about  a  mile  below  the  mouth  of  Muddy  Creek.  This  v.-as  one  of  the  first 
places  that  beef  issues  were  made  to  the  tribe  (*3). 

During  the  early  reservation  years,  the  Cheyennes  sfill  mntinupd  %nnp   in- 
ter-'ittent  tribal  warfare  with  their  lor.g-standin'j 

Tribal  historian,  John  Stands-in-Timber,  tells  the  story  of  31ackfeet  raid- 
ers who  set  up  an   outpost  in  the  high  country  of  t^"-^  w^'^rr.  -,:.r-t  r*"  rh-' 
Reservation  whe^'^  th^  l3st  fiqht  with  t'nt  fibe  c  '^^.e 

point  Involved  is  likely  one  of  the  two  indicated  on  the  wap  v^lC). 

The  last  actual  hostilities  between  any  of  the  Northern  Cheyennes  and  the 
government  occurred  in  1890,  when  two  Cheyennes,  Head  Chief  end  Young  Mule, 
who  were  implicated  in  the  killing  of  a  white  youth,  chose  to  deliberately 
challenge  and  attack  a  company  of  soldiers  at  Canp'-'Kirritt,  rather  than  face 
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trial  and  punishnent  in  the  white  tyan's  courts.   Their  brave  and  tragic 
fight  occurred  on  the  hills  immediately  east  of  the  cgency  at  Lame  Deer. 
This  site  is  marked  with  stones  used  by  Cheyenne  elders  as  reference  points 
with  which  to  outline  the  story  to  those  who  are  intoiested.   This  is  the 
best  defined,  and  i..ost  precisely  located,  of  the  purely  Cheyenne  sites  (j,l). 

The  Cheyenn«»s  have  long  been  known  for  thei*-  effective  pr.-^servation  uf   their 
religious  customs  and  traditions.  John  Stands-in-Timber  has  only  pointed 

ciit  one  pfirlic'jljf  spot  directly  assuciated  with  the  Cheyenne  religion,  and 
this  is  just  outside  the  Reservation.   It  is  the  high  butte  often  used  as  a 
fasting  place  and  vision  quest  site,  southeast  of  the  Indian  community  at 
Birney  {''°). 

From  the  mid-1880's  until  the  early  1900's,  troops  out  of  Fort  Keogh  were 
occasionally  sent  to  the   Cheyenne  Reservation   to  keep  the  peace  between 
the  Cheyennes  and  the  settlers  of  the  region.  Their  presence  undoubtedly  on 
many  occasions  kept  either  side  from  initiating  action  that  would  have  re- 
sulted disastrously  for  the  Cheyennes.  From  1890  to  1898,  an  independent 
post,  Camp  Merrit*  was  maintained  downstream  some  distance  from  the  agency. 
Troops  remaining  after  1898  were  housed  in  buildings  at  the  agency  itself 
and  were  a  part  of  tho  Fort  Keogh  garrison.  The  Camp  Merritt  site  is  marked 
on  the  map  (iS'll). 

The  old  buildings  for  troops  at  the  agency  have  been  demolished. 

The  two  most  important  institutions  that  have  had  an  influence  on  the  part  of 
Christian  denominations  are  the  St.  Labrc  Mission,  just  off  the  Reservation 
near  Ashland,  and  the  Mennonite  Mission  at  the  Indian  community  of  Birney. 
These  two  points  have  been  highly  influential  in  the  education  and  accultura- 
tion of  many  Cheyenne  leaders  of  the  reservation  period.  These  are  indicated 
on  the  map  as  #14  and  #8,  respectively. 

Representative  of  the  kinds  of  schools  that  educated  several  generations  of 
Cheyennes  is  the  old  Birney  Day  School,  now  abandoned  (#5). 

The  cemeteries  of  each  community  {^7,   *15,  and  #16)  are  not  "historic  sites" 
in  the  strict  sense,  but  possess  strong  historic  and  emotional  ties. 

As  mentioned  previously,  the  successive  economic  experiments  in  cattle  rais- 
ing, in  wheat  farming,  in  irrigation,  and  the  CCC  and  Indian  Emergency  Con- 
servation Works  programs  each  brought  its  own  inducements  to  abandon  existing 
settlef^ents  and  relorste  in  response  to  the  new  work  situation.  The  result  is 
that  the  present  Indian  communities  of  Busby,  Lame  Deer  and  Birney  are  largely 
a  result  of  the  1930's  relocations,  stabilized  by  subsequent  governmental  acti- 
vity.  Over  the  p^st  several  years,  a  new  program  of  housing  assistance,  along 
with  tribal  iruestment  in  new  buildings  and  enterprises,  has  resulted  in  the 
demolition  of  most  of  the  old  coinmunity  at  Lame  Deer  and  at  Busby  and  the  con- 
struction of  very  welcome  new  structures. 
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Like  most  persons  in  a  similar  economic  situation,  the  Chcyennes  have  not 
much  attachment  to  the  trappings  of  poverty  at  this  point,  however  "historic" 
they  may  be.  We  doubt,  therefore,  if  there  would  be  much  effort  to  save  even 
one  of  the  I930's  log  cabins  in  each  ror^unity.  and  wo  ':'pect  th?3e  to  go  the 
wi>  of  their  several  generations  of  predecessors  at  other  points  on  th3  Reser- 
vation. 

Tne  agency  at  Lame  Deer  has  sorve-i  for  over  80  y. . •■ :,  ^.  ^^  •  i-.  i.  •.•  ^.^m.   oi 
contacc  bet.veen  ihe  Cheyennes  and  the  govern^iient.  Over  this  period  it  too 
has  undergone  extensive  reconstruction.  We  expect  that  only  two  sets  of 
structures  might  qualify  for  a  National  Register  listinQ  if  it  were  soi;jht. 
These  are  the  ir.ain  agency  office  buildings  themselves  of  relatively  recent 
date  (circa  1930's),  and  one  set  of  quarters  "building  104"  surviving  as  an 
architectural  period  piece  from  the  early  1900's.  These  are   located  at  #17 
on  the  map. 

CULTURAL  CONFLICT 

The  impact  of  coal  development  on  the  Northern  Cheyenne  is  likely  to  have  an 
effect  upon  the  future  traditions  and  customs  of  the  Tribe.  Precisely  how 
much  and  what  kind  is  difficult  to  assess  at  this  time.  A  factor  in  favor 
of  the  longevity  of  tribal  customs,  etc.  is  the  past  facility  with  which  the 
Northern  Cheyenne  people  have  adapted  to  different  changes  in  their  environ- 
ment and  way  of  life  since  their  earliest  known  history.  Presently  they 
live  a  form  of  rural  Montana  life,  developed  over  many  years  which  incorpor- 
ates both  their  own  way  of  life  and  that  of  the  dominant  culture. 

The  most  prominent  features  of  the  early  or  traditional  Cheyenne  culture  - 
horse  nomadism,  buffalo  hunting,  inter-tribal  conflict,  and  the  related  re- 
ligious beliefs,  rituals  and  the  inter-tribal  social  structure  (in  the  sense 
in  wnich  they  functioned  together  as  a  whole)  have  been  gone  since  the  turn 
of  the  century  and  life  on  the  Reservation  has  occurred.  Since  that  time  the 
Cheyenne  have  lived  in  sustained  contact  with  the  white  man's  ideas  and  culture. 
Education  systems,  fashioned  for  the  white  man's  way,  have  paid  little  or  no 
attention  to  the  Indian  way,  the  results  being  the  development  of  a  cross- 
cultural  conflict.  Thus,  in  some  cases,  the  Cheyenne  have  lost  a  sen^e  of 
identity. 

A  matter  of  extreme  importance,  however,  is  that  the  underlying  traditional 
thefT^es,  including  basic  personality  style  of  Northern  Cheyenne  culture,  have 
not  all  disappeared.  They  continue  to  be  manifested  in  such  activities  ?s 
the  S'jr  r.'.n:'?,  P-'y^ile.   T^ligicn,  arc:  Gourd  Dance.  Tnese  factors,  and  otners, 
have  indicated  that  the  Northern  Cheyenne,  or  some  of  them,  are  still  aware 
of  the  Importance  of  the  old  ways  and  the  importance  of  the  concept  of  re- 
newal. Thus.  In  'p1*e  of  ti:?  Jaj'- -c  ti'ji  cf  ihe   uufr'iilo,  oCiicn  was  ti"ie 
L'leyenne  economic  structure  (buffalo  gave  food,  clothing  and  shelter),  some 
traditional  spirit  has  survived. 

The  aspect  of  coal  development  may  place  one  more  traditional  constraint  in 
the  path  of  longevity  of  the  Northern  Cheyenne  way.  The  factors  of  increased 
contact  witn  the  white  man,  increased  individual  and  tribal  economic  strength, 
rore  mobility,  and  increased  desire  for  material  things,  will  all  serve,  it  is 
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sjspectec*,  to  fcrther  erode  the  concept  cf  the  tribal  fa-ily  or  tribal  unit 

^> 
li  Is  up  to  t  .e  Tribe  and  Councii  to  decide  how  the  potential  develcpr.ent  may  be  ' 
used  to  furtner  the  universal  alms  of  the  Inbe.  An  area  of  potential  bene- 
fit may  be  to  provide  an  educational  system,  rontrollod  by  thi   Northsrn  Cuey- 
fc.-.ne,  which  will  enable  the  fioithern  Cneyenne  to  learn  how  to  compete  with 
tho  v;hi'.^  mn,  but  yet  will  provide  hirr.  with  the  b3;ir  un^critj.-viit  o  ;  ..-1 

of  what  it  f.teans  to  be  a  Cheyenne.  There  are  other  things  which 
r-^y  be  doce  tc  r.aintain  the  basic  corc^pl  of  tli2  "ItJrtherr.  Choyenna  iJay",  but 
only  the  Tribe  can  decide  what  these  things  are  and  how  they  night  best  be 
done.  Vihat  is  critical  about  all  this  is  that  the  Cheyenne  oust  be  allowed 
to  decide  for  himself  what  is  i<rportant  and  how  to  do  it. 
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TP:ATI^S.  lARLV  acts  of  CQijuRlS^  ANU  iklEAl  GOVtKiiHENT 

The  tv;o  treat'rx;  that  aff- .  ^  ...  '..irth"'"  '*"...,,»■.'■;.  r.  ;<  r.  •.,-^--'  '•-:•:  , 
co.'ij unction  witn  other  TnDes. 

THE  TREATY  OF  1868  (May  10.  1868.  15  Stats.,  655)  was  made  in  conju;Ktion 
with  the  Northarn  A ra patio.  Under  it,  the  U.S.  Governrrent  undertook  to  punish 
"bad  men"  a.Tiong  whites  for  any  wrongs  don»  the  Indians  d.nd  also  took  control 
of  criminal  jurisdiction  over  the  Indians. 

There  were  many  other  provisions,  ircluding  several  meant  to  encourage  the 
Indians  to  settle  dcwn  and  till  the  land. 

As  tribal  history  clearly  shows,  the  Cheyennes  were  not  content  to  become  far- 
mers. After  the  Battle  of  the  Little  Big  Horn,  cnother  treaty  was  promulgated 
by  seven  "commissioners  on  the  part  of  the  United  States". 

THE  TREATY  OF  1877  (Cnap.  72.  44th  Congress,  Sess.  II.  1877)  included  not  only 
the  Northern  Cheyenne  and  Arapaho  but  'tertain  bands"  of  the  Sioux  as  well. 

Boundaries  of  tne  reservation  are  given,  the  Indians  relinquished  all  right  to 
territory  lying  outside  the  reservation  "including  all  privileges  of  hunting," 
thus  cancelling  the  hunting  and  roaming  rights  allowed  in  the  treaty  of  1868. 
The  Tribes  also  agreed  to  three  wagon  roads  through  the  reservation  and  free 
navigation  en  the  Missouri  River.  Annuities  under  the  1858  treaty  were  con- 
firmed. 

Five  chiefs  were  to  select  a  "permanent  home"  for  the  Indians,  and  if  a  satis- 
factory site  (agreed  upon  both  by  the  chiefs  and  the  U.S.  Government)  were 
found,  the  Indians  agreed  to  remove  themselves  to  the  country  so  selected 
within  a  year. 

Article  8  deserves  to  be  quoted  in  full: 

"The  provisions  of  the  said  treaty  of  1868,  except  as  herein 
modified,  shall  continue  in  full  force,  and  with  the  provisions 
of  this  agreement,  shall  apply  to  any  country  which  may  hereafter 
be  occupied  by  s?id  Indians  as  a  hom^;  ?.nd  Ccr«cjr_'SS  shall,  by 
appro^.ridt:e  legislation,  secure  to  them  an  orderly  government; 
they  shall  be  subject  to  the  laws  of  the  United  States,  and  each 
individual  shall  be  prC'ncted  in  his  rights  of  pr?p=>rty,  person 
ana  1 ife.' 

The  Indians  promised  to  select  allotments  of  land  as  soon  as  they  were  re.-^ved 
to  their  "permanent  hone,"  and  to  "use  their  best  efforts"  to  learn  to  culti- 
vate this  land.  • 
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Those  who  signed  this  treaty  for  the  Cheyennes  were  Living  Bear,  Spotted  tlk,   M 
Black  Bear,  Turkey  Legs  a:id  Calfskin  Shirt. 

CREATIOM  OF  NOKTHERN  CHEYENNE  RESERVATION  (S^nate_Bill  ?173>  S6th  ConQ>-css, 
Sess.  1).  The  Northern  Cheyenne  Reserve,  as  it  was" first' called,  was''created 
by  "  'Jtive  orders  only.  It  is  variously  known  by  reference  as  the  "  -''■-•rn 

C       •'•^ser  vitiuii  c.ni  V^^   Tonyue  t^uer  Agency. 

He  (ir^L  tAu-jL I ve  order,  signed  by  President  Chester  A.  Arthur,  set  up  a; 
area  of  765  square  miles  en  Novenbor  26,  ISS'J. 

A  jcv-o.ic  e A'.- V, l. ^  1  >, u  orccr,  :ji^neu  by  rrL-iiu-.nt  i.uiidri  i'..Miiley,  ioir.ewhat  ex- 
panded the  area,  though  exact  acreage  is  not  given.  The  tract  of  land  as- 
signed by  President  McKinley  on  March  19,  1900,  "includes  the  lands  enbraced 
in  the  boundaries"  set  Lp  in  the  1884  executive  order  and  then  expands  the 
bc;jndaries  sotnewhctt.  These  boundaries  are  detailed  in  the  Senate  Bill  cited 
above. 

THE  CHEYENNE  ALLOTMENT  ACT  (June  3,  1926,  M.R.  9558  --44  Stat.  690.  Chap  4b9) 
declares  the  land  set  fortn  in  the  executive  order  of  l-'.4:rch  19,  1900,  to  be 
the  property  of  the  Northern  Cheyennes,  subject,  of  course,  to  the  control  of 
Congress. 

It  provides  for  the  allotting  of  the  land  on  tlie  reservation  "in  severalty." 
A  tribal  roll  was  to  be  prepared  and  lands  were  to  be  classified  as  agricul- 
tural or  grazing.  Lands  were  to  be  allotted  to  duly  enrolled  Northern  Chey-     d 
ernes  in  areas  not  exceeding  160  acres  to  any  individual.  Any  Indian  could     ^ 
select  as  his  allotment  a  tract  occupied  by  him  at  the  titrie,  even  though 
such  land  or  a  part  of  it  was  classified  as  timber  lands. 

Section  3  of  the  Act  provides: 

"That  the  timber,  coal  or  other  minerals,  including  oil,  gas 
and  other  natural  deposits  on  said  reservation  are  hereby  reserved 
for  the  benefit  of  the  tribe  and  may  be  leased  with  the  consent  of 
the  Indian  council  under  such  rules  end  regulations  as  the  Secre- 
tary of  the  Interior  ray  prescribe:  Provided,  That  at  the  expir- 
ation of  50  years  from  the  date  of  the  approval  of  this  Act,  the 
coal  or  other  minerals,  including  oil,  gas  and  other  natural  depos- 
its, of  said  allotments  shall  becore  the  property  of  the  respective 
allottees  or  their  heirs " 

Tne  Act  was  aniended  in  196S  to  reserve  mineral  right  to  the  Tribe  "in  perpe- 
tuity." 

Unallotted  lands  were  to  be  held  in  common,  town  sites  were  set  up,  and  pro- 
visions were  made  for  the  boarding  school  at  Busby,  the  Birney  Day  School,  and 
for  land  for  administrative  purposes.  Tribal  cemeteries  were  authorized,  and 
the  Tribe  could  also  reserve  lands  for  religious  and  educational  purposes. 
Provisions  were  also  made  for  easements  for  roads.  Any  tracts  containing  springs 
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or  other  sources  of  water  supply  for  cattle  v.ere  also  reserved  to  the  Tribe, 
along  with  access  to  this  water. 

THE  INUIAN  REORGANIZATION  ACT,  also  known  a^  the  WHEtLER-HOWARD  ACT.  .„:s 
passed  by  C:nyre3S  on  June  18,  1934.   (73rd  Congress,  Sess.  II,  Ch.  576)  The 
Norti'.ern  Choyennes  are  organized  cnder  this  Art 

One  of  the  nK)St  importrint  provisions  is  the  fii.:  ;  ..  i.D  l^nd  of  any 

reservation  is  to  be  allotted  hereafter  "In  severalty"  to  any  Indian.  Ex- 
isting trust  periods  are  extended  and  continued,  until  otherwise  directed 
by  Congress.  The  Secretary  of  the  Interior  is  authorized  tn  restore  cv^ 
reraining  si^rplds  lands  on  Indian  reiervaticns  to  tribal  ownership. 

Funds  were  provided  (not  to  exceed  $2  mill  id  in  any  one  fiscal  year)  to 
acquire  more  land  for  Indians. 

Section  5  ends  with  this  staten.er.t: 

"Title  to  any  lands  or  rights  acquired  pursuant  to  this  Act 

shall  be  taken  in  the  name  of  the  United  States  in  trust  for  the 

Indian  tribe  or  individual  Indian  for  which  the  land  is  acquired, 

and  such  lands  or  rights  shall  be  exempt  from  State  and  local 
taxation." 

The  Act  contains  many  other  provisions.  Funds  are  authorized  to  organize 
Indian  chartered  corporations,  a  revolving  fund  to  make  loans  to  such  corpor- 
ations and  money  for  Indian  education. 

Section  12  states: 

"The  Secretary  of  the  Interior  is  directed  to  establish 
standards  of  health,  age,  character,  experience,  knowledge  and 
ability  for  Indians  who  may  be  appointed,  without  regard  to  civil 
service  laws,  to  the  various  positions  maintained,  now  or  here- 
after by  the  Indian  Office,  in  the  administration  of  functions  or 
services  affecting  any  Indian  tribe.  Such  qualified  Indians  shall 
hereafter  have  the  preference  to  appointment  to  vacancies  in  any 
such  positions." 

Section  16  provides  for  the  organization  of  any  tribe  or  tribes  living  on  the 
same  reservation  to  organize  for  the  corjr.on  welfare.  A  constitution  and  by- 
laws v.ould  fi'or^   effective  ..-^ly  v.her-  ri^tificd  ''cy   a  .r.ajority  vote  of  aault 
mei-bers  (over  21)  of  the  tribe  at  a  special  election  called  by  the  Secretary 
of  the  Interior.  The  constitution  could  be  revoked  by  majority  vote  of  rec- 
bers  of  the  trite.  Sect'  ■  '^  ^  '  "^ 

"In  addition  to  all  pcv/ers  vested  in  any  Indian  tribe  or  tribal 
council  by  existing  law,  the  constitution  adopted  by  said  tribe 
shall  also  vest  In  such  tribe  or  its  tribal  council  the  following 
rights  and  powers:  To  employ  legal  counsel,  the  choice  of  counsel 


59 


and  fixing  of  fees  to  be  s-jDject  to  the  a^^proval  of  the  Secretary  of 
the  Interior;  to  prevent  the  sale,  disposition,  lease  or  encuT.brance 
of  tribal  lands,  or  other  tribal  assets  without  the  consent  of  the 
tribe;  to  negotiate  with  Federal  ,  Stato  and  local  governments.  The 
Secretary  of  the  Interior  sliall  advise  such  tribe  or  Its  tribal 
council  of  all  appropriation  estimates  or  Fedtjral  prnjpctr  fir  th-? 
benefit  of  tne  tribe  or  Its  tribal  council  prior  to  the  submission 
of  such  estimates  to  the  Bureau  of  the  Budget  and  the  Consiresi." 

Sec.  W  authorizes  the  Secretary  of  the  Interior  to  issue  a  charter  of  incor- 
poration to  any  tribe  which  petitions  for  it  and  ratifies  it  at  a  special 
election  c^llL-d  by  tne  Secretary: 

"Such  cnjrter  ray  convey  to  the  incorporated  tribe  the  pcwer  to 
purchase,  take  by  gift,  or  bequest,  or  otherwise,  own,  hold,  manage, 
operate  and  dispose  of  property  of  e^ery   description,  real  and  per- 
sonal ,  including  the  power  to  purchase  restricted  Indian  lands  and 
to  issue  in  exchange  therefor  interests  in  corporate  property,  and 
such  further  powers  as  may  be  incidental  to  the  conduct  of  corporate 
business. .. .but  no  authority  shall  be  granted  to  sell,  mortgage  or 
lease  for  a  period  exceeding  ten  years  any  of  the  land  included  in 
the  limits  of  the  reservation.  Any  charter  so  issued  shall  not  be 
revoked  or  surrendered  except  by  Act  of  Congress." 

^  NORTHERN  CHEYENNE  CONSTITUTION.  The  constitution  now  in  effect  was  ratified 
by  the  Northern  Cheyenne  Tribe  en  April  12,  1960,  by  a  vote  of  273  for  and  67 
against.   It  defines  meiT^bers  of  the  Tribe.   It  also  sets  up  the  TriLal  Council 
which  is  given  broad  powers.  All  those  stated  in  Section  16  of  the  Wheeler- 
Howard  Act  are  included. 

Coal  development,  industrial  development  or  other  projects  dealing  with  the 
economic  betterment  of  the  Northern  Cheyenne  Tribe  are  affected  by  the  Council 
powers  set  forth  in  Sec.  1 ,  Article  IV: 

"(c)  To  approve  or  prevent  any  sale,  disposition,  lease  or 
encumbrance  of  tribal  lands,  interests  in  lands  or  other  tribal 
assets,  including  minerals,  gas  and  oil." 

"(e)  To  engage  in  any  business  that  will  further  the  economic 
well-being  of  the  members  of  the  Tribe  and  to  undertake  any  economic 
activity  of  any  nature  whatever  not  inconsistent  with  law  or  any  of 

the  pr'.-^'-'.  -*■  "•■•.  CoMStitution." 

"(f)  To  administer  any  funds  within  the  control  of  the  Tribe; 
to  nake  pyp'^rriitures  fi'^r  avjildblf  fjiids  fj'-  CriLijl  j/ucpuieo,  ii.- 
cluding  salaries  and  expenses  of  tribal  officials  or  employees.  All 
expenditures  of  tribal  funas  under  control  of  the  Tribal  Council 
shall  be  by  resolution  duly  approved  by  a  majority  of  the  Tribal 
Council  in  legal  session  and  the  amounts  so  expended  shall  be  a 
natter  of  public  record  at  all  times.  The  Tribal  Council,  subject 
to  the  approval  ff  the  Secretary  of  the  Interior,  or  his  authorized 
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represeiitdtive,  shall  prepare  annual  budyet  requests  for  the  advance- 
ment to  the  control  of  the  Tribe  such  money  as  is  now  or  nay  hereafter 
be  deposited  to  the  crtdit  of  the  Tribe  in  the  United  States  Treasury 
or  which  may  hereafter  be  appropriated  for  the  use  of  tho  Trit>e." 

"(g)  To  levy  taxes  or  assessments  v—  ---'    -■  '  the  Northern 

Cheyer"-:  Tribe  and  ."lo  require  t'.v  i^arf-  i  ty  IdwO*  in 

lieu  thereof,  and  to  levy  taxes  or  license  fees,  subject  to  revle-j  by 
ihtf  ScLiecary  of  the  Inferior,  upon  non-members  doing  business  within 
the  reservation." 

"(j)  To  purclnse,  un-Jer  coi;J3r,'iatiu.'.  j  ru^Li-jui.iji  .n  courts  of 
competent  jurisdiction,  land  or  other  property  needed  for  public 
purposes,  subject  to  the  approval  of  the  Secretary  of  the  Interior." 

"(n)  To  establish  subordinate  organizations  of  members  of  the 
Tribe  for  econonic  purposes." 

"(s)  To  delegate  to  subordinate  boards  or  officers  or  to  cooper- 
ative associations  which  are  open  to  all  members  of  the  Ti  ibe  any  of 
the  foregoing  powers,  reserving  the  right  to  review  any  action  taken 
by  virtue  cf  such  delegated  powers." 

The  Tribe  is  authorized  to  give  additional  pov.ers  to  the  Council  in  the  future 
through  adoption  cf  appropriate  bylaws  and  constitutional  amendments.  It  night 
be  possible  to  give  the  Tribal  Council  more  authority  over  mining  and  indus- 
trial development  on  the  reservation  by  this  method,  but  it  is  probable  that 
any  new  bylaws  or  constitL-tional  amendments  would  have  to  include  that  phrase 
"subject  to  the  approval  of  the  Secretary  of  the  Interior,"  which  limits  any 
power  the  Council  may  have,  either  now  or  in  the  future. 

Also  applying  to  coal  and  other  development  are  these  sections  of  the  Northern 
Cheyenne  Constitution  under  Article  IX,  LAND: 

"Sec.  5.  Use  of  Unassigned  Tribal  Land  --  Tribal  land  which  Is 
not  leased  or  assigned,  including  tribal  timber  reserves,  shall  be 
managed  by  the  Tribal  Council  subject  to  the  approval  of  the  Secre- 
tary of  tre  Interior  for  the  benefit  of  the  menbers  of  the  entire 
Tribe,  and  any  cash  income  derived  from  such  land  shall  accrue  to 
the  benefit  of  the  Tribe  as  a  whole." 

"Sec.  6.  Purchas:*  of  Land  by  Tribe  --  The  Morthsrn  Cheyenne 
K  iL.dl  Ccuncil  is  hereby  authorized  and  empowered  to  use  tribal 
funds  to  purchase  lands  or  interests  in  land  for  and  on  behalf  of 
the  Northern  Cheyenne  Tribe  under  ?uch  terms  as  may  be  agreed  ijpon 
^.roviced  tne  purchase  is  approved  by   the  Secretary  of  the  Interior." 


fio  research  was  done  on  the  107th  K^eridian  issue,  since  any  benefit  from  this 
would  go  to  the  Crow  Tribe  rather  than  the  Northern  Cheyenne  Tribe. 
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It  has  been  reported  that  the  northern  Cheyenne  Tribe  is  at  present  atteir.pt- 
ing  to  have  its  Peabody  leases  and  the  prospecting  permits  on  reservation  cool 
invalidated.  We  cannot  predict  the  outcorr.e  of  this  controversy.  However,  we 
assurr^  it  will  eventually  go  to  the  courts. 

Important  considerations  in  any  decision  will  no  doubt  be  the  provisions  of 
the  Wheeler-Howard  (Indian  Poorganiza'.ion)  Act  anJ  th3  powers  deleyaCcJ  to 
the  Tnbdl  Council  under  the  constitution  of  the  Northern  Cheyenne  Tribe. 

LEASING  —  FEDERAL  REGULATICflS. 

EXPLORATION  PERj'-IITS,  AND  MINING  LEASES 

Coal  leasing,  both  under  exploration  permits  and  nining  leases,  on  Indian  re- 
servations is  governed  by  the  Code  of  Federal  Regulations.  Frequent  refer- 
ences to  the  CFR  are  made  in  both  the  permit  and  lease  forms.  Other  provi- 
sions have  also  been  inserted  in  the  leases  and  permits  by  the  Bureau  of 
Indian  Affairs. 

All  references  in  the  leases  are  to  CFR  No.  25,  Indians,  and  CFR  No.  30, 
Mineral  Resources. 

Only  a  few  portions  of  the  Minerals  sections  cited,  30-211  and  30-231 ,  apply  to 
strip  mining.  These  sections  are   mostly  safety  regulations  for  deep  mines. 
However,  certain  safety  precautions  for  strip  mines  are  found  in  CFR  30-211 .27. 
Regulations  on  record  keeping  and  methods  of  weighing  and  measuring  coal  in 
CFR  30-211.5  and  30-211.6  can  be  applied  on  Indian  reservations. 

Road  rights-of-way  are  controlled  by  CFR  25-1 61 .  CFR  25-171  has  to  do  with 
leasing  of  tribal  lands  for  mining;  CFR  25-172  deals  with  leasing  of  allotted 
lands. 

Most  frequently  referred  to  is  CFR  25-177,  entitled  "Surface  Exploration,  Min- 
ing and  Reclamation  of  lands." 

As  of  July  3,  1973,  227,733.31  acres  of  land  on  the  Northern  Cheyenne  Reserva- 
tion were  under  codl  exploration  permit.  Six  lessees  are  involved:  Peabody 
Coal  Company  (3  pernits);  Bruce  L.  Enms  (1  permit);  Chevron  Oil  (1  permit); 
Norsworthy  &  Reger,  Inc.,  (2  permits);  Meadowlark  Farms,  Inc.,  (3  pernits), 
and  Consolidation  Coal  Company  (1  permit).   In  addition,  production  leases 
have  been  signed  with  Peabody  covering  16.035.05  acres. 

Total  acreage  of  the  Northern  Cheyenne  Reservation  is  444,454.21  acres.  This 
means  that  more  than  half  of  the  Reservation  is  presently  undar  prospecting 

p£i.-  •  t  . 

The  permits  are  issued  fcr  a  period  of  two  years  and  may  be  renewed  for  another 
tv/o  years.  After  four  years,  the  permit  holder  must  go  to  production  lease  or 
give  up  any  rights  to  the  coal. 

According  to  data  received  from  the  Area  Office  of  the  Bureau  of  Indian  Affairs, 
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Peabody's  three  pernits  apparently  expire  in  December  of  this  year.   InforTia- 
tion  from  t>ie  sa^^e  souice  indicates  that  all  the  other  pernits  became  effective 
in  June  of  1971,  which  would  mean  they  would  not  expire  until  June  of  1975. 

Prospecting  permits  presently  being  used  contain  a  "preference  clau-.e"  which 
states:  "Permittee  may  at  any  time  during  the  term  of  tnis  penpit,  obtain  a 
lease  or  leases  on  any  of  the  land  embraced  in  this  pennit Leases  for 

::  ".  vmU  z-'  or^   F.->'t;  5-1=/}.  c".  r.lih  rj .  j   c  p^  jf  v.nich  is  att::h5d " 

it  Sf'julu  i\zo   ua   noted  that  unaer  the  title  'Mitierdl  Prcipuccir;g  Hcrrr^it."  en 
the  first  page  of  the  docmient,  appear  the  words  "Lxclusive  witn  Option." 

Of  course  the  preference  clause  quoted  above  is,  in  effect,  en  option. 

We  were  unable  to  obtain  a  copy  of  Form  5-159.  The  Tribe  must  have  a  copy 
in  its  possession.  We  suggest  that  this  form  be  carefully  checked.  The  copy 
of  the  permit  we  were  furnished  by  the  Bureau  of  Indian  Affairs  does  not  con- 
tain any  provisions  regarding  the  royalty  to  be  paid  in  case  a  production 
lease  is  signed.  Does  Form  5-159  specify  the  royalty  to  be  paid?  If  it  is 
rade  a  part  of  the  prospecting  permit,  and  if  it  does  set  the  royalty,  then 
the  amount  of  the  royalty  was  negotiated  at  the  time  the  prospecting  permits 
were  signed,  and  before  any  negotiations  could  begin  for  production  leases. 

Was  it  the  intention  of  the  Northern  Cheyenne  Tribe  to  set  a  standard  royalty 
at  the  time  prospecting  permits  were  issued? 

Have  the  Northern  Cheyennes  considered  the  possibility  that  royalty  should  be 
based  on  the  quality  of  the  coal  as  well  as  the  quantity?  As  will  be  explained 
under  state  laws,  the  state  taxes  coal  according  to  the  amount  of  heat  it  will 
produce.  Coal  which  burns  hotter  cofrmands  a  higher  price  from  purchasers. 
The  Cheyenne  coal,  as  is  also  noted  later  in  this  study,  is  relatively  high 
quality. 

Nothing  in  the  cited  sections  of  CFR  25  or  30  could  be  found  that  requires 
fat  prospecting  permits  include  a  leasing  preference  clause  --  quite  the  con- 
trary. 

CFR  25-1 71. 27a  states,  in  part: 

" A  prospecting  permit  will  not  give  the  permittee  any  pre- 
ference right  to  lease,  unless  specifically  so  stated  in  the  permit, 
and  all  permits  granting  a  preference  right  to  lease  must  comply 
with  all  the  laws  and  regulations  applicable  to  nincral  leases  on 
tribal  Indian  lands."  (See  CFR  30-211.  30-231  and  25-177) 

The  Bureau  cf  Indian  /iffairs  is  presently  -     '  In  o  study  on  coal  r.lr.iny 
with  special  emphasis  on  strip  mining,  surface  reclamation,  and  envlronn^ental 
and  social  impact.  This  study  could  well  result  in  a  change  in  CFR  provisions, 
so  a  detailed  discussion  of  reclamation  under  CFR  25-177  is  unnecessary  here. 

Hov.ever,  a  few  things  should  be  noted. 
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Responsibility  for  approving  mining  plans  and  enforcing  reclamation  practices 
lie  witn  the  "ninirg  supervisor"  and  the  "superintendent."  These  two  offi- 
cials, according  to  CFR  25-17/. 3  are: 

'(?)  '  jup-;.':-1nt.?nJcn*'  reu:.:.  ;..J  -^-^er  i;.tw(  ocl  o.  o'wi.^r  ol  r..er 
of  the  Bureau  of  Indian  Affairs  having  jurisdiction,  under  deleijated 
authority,  over  th3  lands  involved. 

"(b)  'Mining  supervisor'  neans  the  Regional  Mining  Supervisor, 
or  his  autnorized  representative,  of  the  Geological  Survey  authorized 
as  provided  in  30  CFR  211.3  and  231.2  to  supervise  operations  on  the 
land  covered  by  a  perrlt  or  lease." 

The  Code  of  Federal  Regjlations  apparently  gives  no  authority  to  the  Tribe, 
either  in  the  area  of  approving  a  pre-mining  "technical  examination"  required 
^"  CFR  25-177.4,  approving  a  nining  plan  or  enforcing  reclamation  provisions. 

The  "mining  supervisor"  has  authority  over  those  regulations  which  require 
technical  knowledge.  The  "superintendent"  appears  to  be  the  person  in  charge 
of  general  provisions,  but  is,  for  the  most  part  to  work  with  the  "mining 
supervisor"  in  seeing  that  these  provisions  are  carried  out.   (CFR  25-1 77) 

In  view  of  the  inportance  to  the  Northern  Cheyenne  Tribe  that  its  land  be  pro- 
tected, perhaps  the  Tribe  should  inquire  whether  the  office  of  the  Regional 
Mining  Supervisor  in  Montana  is  staffed  and  equipped  to  properly  enforce  the 
reclamation,  mining  methods  and  environmental  protection  sections  of  the  pros- 
pecting permits  and  the  present  lease. 

The  "superintendent"  and  "mining  supervisor"  are  given  authority  under  several 
subheadings  of  CFR  25-177  to  relax  certain  requirements,  the  minimum  bond  Is 
set  at  $2,000,  though  it  can  be  much  higher  and  "shall  be  in  an  amount  suffi- 
cient to  satisfy  the  reclamation  requirements"  CFR  25-177. 8a.  Much  depends, 
undtjr  tiie  present  regulations,  on  the  knowledge,  interest  and  enforcement  ef- 
fort of  the  mining  supervisor  and  superintendent. 

Representatives  of  the  Northern  Cheyenne  Tribe  should  have  a  voice  in  any  new 
regulations  that  are  to  be  written. 

Much  of  the  language  in  the  permits  and  leases  is  quoted  directly  from  the  code 
of  Federal  Regulations. 

Perhaps  attention  should  be  called  to  a  few  of  these  provisions. 

The  prospecting  permit  currently  in  use  by  the  Bureau  of  Indian  Affairs  has 
this  direct  quote  from  CFR  25-171 .9: 

"....Except  v;here  the  rule  of  approximation  applies,  a  lease 
shall  not  exceed  2,560  acres  in  a  reasonably  cc.Tipact  form  and  shall 
conform  to  tr.e  system  of  public  land  surveys.  A  coal  lease  may 
exceed  2,560  acres  If  the  Pennittee  can  demonstrate  the  need  for 
Such  larger  acreage  as  may  be  necessary  to  permit  the  establish- 
ment or  constJuction  of  a  thermal  electric  powerplant  or  other 
industrial  facility  en  or  near  the  reservation." 
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The  Peabcdy  lease  contains  a  statement  of  royalties  on  a  per  acre  basis,  in- 
creasing from  $3.00  per  acre  per  year  for  the  first  two  years  to  $15  per  acre 
per  year  beginning  with  the  fifth  lease  year   and  continuing  tl.?reafter.  Then 
the  following  provision  is  made: 

"Tne  annual  advance  minimum  royalties  paid  may  be  applied  as 
:  credit  o^jinst  fjfure  royalties  o."  production  regarJlc^^  yf  Iha 
ytur   or  years  when  such  production  occurs,  subject  to  the  condi- 
tion tiiat  the  tutui  of  iuch  advance  (niniinum  royalties  paid  prior 
to  the  corwnenceinent  of  actual  production  shall  be  recovered  over  a 
four-year  period  by  equal  annual  credits  against  royalties  payable 
on  production  during  the  first  four  full  years  of  production.  After 
the  lessee  has  thus  recovered  all  such  advance  minimum  royalties 
paid,  advance  minimum  royalties  due  on  the  then  current  Icase  will 
apply  only  as  a  credit  against  royalties  payable  on  production  dur- 
ing the  lease  year  for  which  such  advance  minimum  royalty  is  paid." 
See  CFR  25-171.4. 

Under  a  development  clause  in  the  Peabody  lease,  this  provision  is  found: 

" It  is  agreed  that  the  lessee  shall  commit  funds  to  apply 

toward  the  construction  of  a  transportation  system,  which  funds 
will  be  regarded  as  development  expenditures,  in  an  amount  equal  to 
$20.00  per  acre  for  each  lease  year  until  actual  mining  operations 
shall  con-.iT)ence.   It  is  agreed  further  that  such  monies  shall  be 
placed  in  escrow  pending  start  of  construction  of  a  transportation 
system,  and  that  the  lessee  shall  act  as  Escrow  Agent,  holding  said 

monies  in  a  suspense  account It  is  agreed  that  if  for  any  reason, 

the  lessee  shall  fail  to  begin  construction  of  the  transportation  system 
within  the  period  covered  by  this  lease,  all  suns  on  deposit  in  the 
escrow  account  shall  be  paid  to  the  Northern  Cheyenne  Tribe  as 
liquidated  dar.ages."  See  CFR  25-171.14 

These  three  instances  seem  to  relate  directly  to  a  statenent  of  purpose  In 
CFR  25-177.1: 

"It  is  the  policy  of  this  Department  to  encourage  the  devel op- 
rent  of  the  mineral  resources  underlying  Indian  lands  where  mining 
is  authorized." 

It  snould  also  be  noted  that  the  Peabody  lease  requires  a  royalty  of  17-1/2 
cents  a  ton  during  the  fir;t  ten  yeir'i   of  the  lc^v>e,  cr;d  th.-*':  c'jrinj  Ir.- 
aecond  ten  years,  the  royalty  is  to  be  20  cents  a  ton.  However,  "the  royalty 
rate  r,ay  be  reduced  by  2-1/2  cents  per  ton  if  the  coal  is  consc.:.ed  on  the 
Northern  Cheyenn?  Reservation." 

We  further  note,  in  the  royalty  provision: 

"During  the  period  that  the  land  is  under  federal  jurisdiction, 
the  royalty  provisions  of  this  lease  shall  be  subject  to  reasonable 
adjustment  by  the  Secretary  of  the  Interior  or  his  authorized  rep- 
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resentdtive  at  the  end  cf  ten  years  and  each  successive  ten-year         ^ 
period,  such  adjustr.ent  being  based  upon  market  condiLioris  as 
supported  by  evidence  from  the  field." 

Id;  '    d  for  ccal  is  great  and  tn<i  price  goes  up,  th(^ 

Noi '.  alert  to  ■:<;V  'or  f".   v.C'-ee:-.'  d  ,gvo  *w   L'J  :   .. 

a-;         ... 

FreSLfrably,  the  reclaniation  provisions  in  the  Peabody  lease  are  binding,  even 
if  federal  regulations  change.  The  Northern  Cheyenne  Tribe  needs  to  think 
about  how  best  to  impler^ent  the  reclamation  and  environmental  protection  pro- 
visions, and  might  also  ask  its  attorney  to  recommend  how  the  strictest  possible 
interpretation  can  be  placed  on  some  of  the  less  specific  sections  of  the  lease. 

MONTANA  LAWS  ON  COAL  DEVELOPKENT 

RECLAI'W^'ION  (Chapt.  No.  325,  Montana  Session  Laws,  1973  (Senate  Bill  No.  94.) 

The  Montana  State  Legisluture  enacted  "The  Montana  Strip  Mining  and  Reclamation 
Act"  during  the  1973  session.   It  provides  for  the  control  of  prospecting  and 
strip  mining  of  coal ,  clay,  phosphate  rock  and  uranium. 

The  Department  of  State  Lands  and  the  Board  of  Land  Commissioners  are  given 
the  responsibility  of  administering  and  enforcing  the  act,  and  funds  are  pro- 
vided for  a  staff  to  do  the  job. 

The  Board  has  the  duty  of  conducting  hearings,  after  which  it  may  order  a  mine 
operator  to  adopt  remedial  measures,  or  it  may  issue  a  final  order  requiring 
the  department  to  revoke  a  permit.   It  also  has  the  duty  of  adopting  the  gen- 
eral rules  pertaining  to  strip  mining. 

The  Department  "shall  exercise  general  supervision,  administration  and  enforce- 
ment of  this  act  and  all  rules  and  orders  adopted  under  this  act."  The  Depart- 
ment must  also  examine  and  pass  on  all  plans  submitted  by  the  mine  operator  for 
method  of  operation  (a  provision  some  coal  companies  objected  to),  backfilling, 
grading,  highwall  reduction,  topsoiling  and  for  the  reclamation  of  the  land  af- 
fected by  tne  operation. 

The  Department  must  order  suspension  of  any  permit  for  failure  to  comply  with 
the  act  and  is  required  to  order  the  h.ilting  of  any  ooeration  (either  prospect- 
ing C'-  strip  minin.j)  tl-at  ib  iCarted  without  a  permit  first  being  issued.   It 
Is  authorized  to  make  investigations  and  inspections  necessary  to  insure  com- 
pliance with  the  act,  and  may  also  conduct  its  own  research  and  may  qive  cut  i:i- 
forr-Msticn  reK^tv      •  ■'  .-.ininy  ct(.d  <  eclair.dtion  of  lands  and  waters  affected 
by  strip  mining. 

Afi  oi-erjLL'i  wrio  ^j')Li  Lo  bLrip  mine  is  iL'^uirt-d  Lu  file  a  very  detailed  appli- 
cation. He  must  sliow  that  he  has  a  legal  right  to  conduct  the  operation.  He 
m.ust  also  have  complete  weather  information,  must  give  the  results  of  all  test 
borings  and  core  samplings  and  provide  geological  information  in  great  detail. 
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Detailed  maps  are  also  required  and  ji.jst  show  naires  and  locations  of  all 
streams,  creeks  or  other  bodies  of  water,  roads,  buildings,  cerieteries,  oil 
and  gas  wells  and  utility  lines  in  the  area  and  within  1,000  feet  of  it  -- 
and  the  drainage  plan  on  and  away  fro*:!  the  .iro."»  of  Kind  affccte'.l.  He  tr.ust 
also  show  a  listiny  of  plant  varieties  in  the  area. 

rator  I'ust  estimate  the  cost  of  reclamation.  Ihe  Department  will  re- 
quire a  bond  of  not  less  than  $?00  nor  more  than  $2,500  for  each  acre  or 
fraction  of  an  acre  to  be  affected. 

Requirements  for  issuing  a  prospecting  permit  are  equally  strict.  Reclama- 
tion of  land  distui-bed  by  prospecting  as  well  as  by  strip  mining  is  required 
and  assured  by  bonding  provisions. 

SECTIO'I  9  is  worth  quoting  in  its  entirety: 

"(1)  An  application  for  a  prospecting  or  strip  mining  permit  shall 
not  be  approved  by  the  department  if  there  is  found  on  the  basis  of  the 
information  set  forth  in  the  application,  an  on-site  inspection,  and 
an  evaluation  of  the  operation  by  the  department  that  the  requirements 
of  the  act  or  rules  will  not  be  observed  or  that  the  proposed  method  of 
operation,  backfilling,  grading,  highwall  reduction,  topsoiling,  revege- 
tation,  or  reclamation  of  the  affected  area  cannot  be  carried  out  con- 
sistent with  the  purpose  of  this  act. 

"(2)  The  department  shall  not  approve  the  application  for  prospecting 
or  strip  mining  permit  where  the  area  of  land  described  in  the  application 
includes  land  having  special,  exceptional,  critical,  or  unique  character- 
istics, or  that  mining  or  prospecting  on  that  area  would  adversely  affect 
the  use,  enjoyment,  or  fundamental  character  of  neighboring  land  having 
special,  exceptional,  critical  or  unique  characteristics.  For  the  pur- 
poses of  this  act,  lard  is  defined  as  having  such  characteristics  if  it  pos- 
sesses special,  exceptional,  critical,  or  unique: 

"(a)  biological  productivity,  the  loss  of  which  would  jeopardize 
certain  species  of  wildlife  or  domestic  stock;  or 

"(b)  ecological  fragility,  in  the  sense  that  the  land,  once  ad- 
versely affected,  could  not  return  ot  its  former  ecological  role 
in  the  reasonably  foreseeable  future;  or 

"(c)  ecological  irportance,  i;.  the  sense  that  the  particular  land 
has  such  a  strong  influence  on  the  total  ecosystem  of  which  it  is  a 
part  that  even  temporary  effects  felt  by  it  could  precipitate  a 
system-wide  reaction  of  unpredictable  scope  or  dimensions;  or 

"(d)  scenic,  historic,  archeologic,  topographic,  geologic,  ethno- 
logic, scientific,  cultural  or  recreational  significance.   In  apply- 
ing this  su bsection ,  pjrticula r  attention  should  be  paid  to  the  in- 
adequate preservation  previously  accorded  Plains  Indian  history  and 
culture. 
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"(3)   If  the  department  finds  that  the  overburden  on  any  part  of  the 
area  of  land  described  in  the  application  for  a  prospecting  or  strip 
mining  pernit  is  sucM  that  experience  in  the  state  with  a  similar  type 
of  operation  upon  land  with  similar  overburden  shows  that  substantial 
cef/OGi tion  of  seJiir.ent  in  stte      ,     .licjt's  or  v.ater  pollution 
cannot  fccnibly  be  prevented,  :  t  shall  delete  that  part  of 

^h  the  overburden  exists. 

'(4)  If  the  departnief.t  finds  tiiat  the  operation  will  constitute  a 
hazard  to  a  dwelling  house,  public  building,  school,  church,  cemetery, 
coin-orcial  or  institutional  building,  public  road,  strean,  lake,  or 
other  public  property,  the  department  shall  delete  those  areas  from 
the  prospecting  or  strip  mining  permit  application  before  it  can  be 
approved. " 

The  law  sets  limits  on  the  amount  of  land  that  can  be  disturbed  before  recla- 
mation begins,  gives  the  state  control  over  the  method  of  mining,  and  makes 
many  technical  requirements  as  to  the  handling  of  water  resources  (underground 
water  in  aquifers,  particularly)  and  runoff,  the  identification  of  topsoil  and 
its  stockpiling  and  return  to  the  surface,  the  contours  and  grades  allowable 
after  reclap\ation,  etc.  The  basic  requirement  is  that  the  land  be  left  in  as 
good  or  better  shape  than  it  was  before  prospecting  or  mining. 

Provisions  are  ndde  for  forfeiting  bonds,  and  for  tne  state  to  do  the  reclama- 
tion work  ,ntn   the  funds  so  forfeited,  if  tne  mine  operator  does  not  fulfill 
his  reclamation  plan. 

Detailed  reports  on  progress  of  reclamation,  including  information  on  the 
seedirig  of  the  reclaimed  land,  after  it  has  been  backfilled  and  levelled,  are 
required  at  frequent  intervals. 

Tne  law  also  requires  that  any  additional  permits  held  by  an  operator  whose 
mining  permit  has  been  revoked  shdll  be  suspended.  The  operator  cannot  mine 
in  f-Vantand  at  all  until  he  has  complied  with  the  requirements  of  the  act. 
(The  question  arises  as  a  result  of  this  provision:  Would  the  state  be  able 
to  keep  an  operator  from  mining  on  an  Indian  reservation  in  Montana,  if  a  per- 
mit elsewhere  had  been  revoked.  This  question  should  be  answered,  either 
through  the  courts  or  with  the  advice  of  the  tribal  attorney.) 

All  permit  fees,  forfeit  funds  and  other  moneys  available  to  the  department 
under  the  provisions  of  the  act  will  be  placed  in  a  special  strip  mining  and 
rocla"V3ti'^n  fund  a-id  v-ill  b-*  used  for  a':':  iniitration  t\r.<   cnfoT.crmt  of  the 
law,  and  for  reclamation  and  rehabilitation  of  water  where  necessary.  Fees 
will  be  charged  for  issuing  permits. 

Tne  bodrd  may  also  receive  other  federal  or  state  funds  for  the  reclamation 
of  land  affected  by  strip  mining. 

Tnere  dre   many  otner  detailed  provisions  in  the  bill  and  in  the  rules  and  regj- 
lations  adopted  by  the  board  and  the  department.  This  act  is  considered  the 
strongest  strip  mining  law  in  the  United  States,  mjch  stronger  in  its  ability  to 
protect  the  land  than  are  the  present  federjl  regulations. 


63 


TAXES 

NET  PROCEEDS  are  referred  to  in  several  sections  of  the  Montana  codes.  The 
sur-mary  below  canes  from  Sections  84-S-102  through  8<i-5415.  R.  C.  M..  1947  as 
a  mended  by  House  Bill  1 5 ," 'CTtTp  te~  51  £  ,  Montana  "Se~i"s  ion  Tj-.v  5,  1973. 

loal  comes  under  the  net  proceeds  law  of  Montana,  ttet  proceeds  tares  are 
cotlcccej  botr;  rrom  the  operator  of  the  mine  and  fron  the  owner  of  the  cual . 

The  owner  p^^s  rn  the  roy.*lt>  ^3  collects  frDii  the  mina  ojjerator. 

Net  proceeds  returns  are  ir.ade  to  the  Departnient  of  Revenue,  but  the  tax  1s 
collected  at  the  county  level,  after  the  Department  certifier  the  value. 

For  tlie  coal  operator,  this  is  basically  a  tax  on  profits.  He  must  make  a 
notarized  statement,  in  which  he  reports  the  amount  of  coal  mined  during  the 
previous  calendar  year,  the  actual  cost  of  mining  and  in  some  cases  trans- 
porting the  coal  and  certain  other  expenses.  He  must  also  report  the  actual 
sale  price  of  the  coal.  Costs  and  otf;er  expenses  are  deducted  from  the  gross 
incore,  and  what  remains  is  taxable  under  the  county  levies. 

The  owner  of  tne  royalties  must  pay  county  taxes  on  total  royalties  collected. 
The  Departm.ent  of  Revenue  obtains  this  figure  from  the  mine  operator,  since, 
of  course,  the  royalties  the  operator  pays  are  deducted  from  his  net  proceeds. 

All  net  proceeds  taxes  go  tov.ard  paying  expenses  of  county  government.  A 
large  portion,  as  with  all  local  taxes,  goes  to  support  public  schools. 

In  the  case  of  Indian  tribes,  Montana  has  been  collecting  net  proceeds  taxes 
on  oil  aid  gas  royalties  for  many  years.  The  state  does  not  collect  directly 
fror  tiie  tribe.  A  tax  collection  policy  was  established  in  1954  in  connection 
witn  the  collection  of  taxes  or,  oil  er(i   gas  royalties  from  the  Blackfeet  Tribe. 
J.  Reuel  Arr.;strong.  Acting  Solicitor  for  the  Departr;ent  of  the  Interior,  ruled 
on  the  ratter  in  a  letter  to  the  Comrnssiorer  of  Indian  Affairs  dated  October 
29,  1954. 

The  authority  to  levy  the  tax  was  established  under  British  American  Oil  Pro- 
ducing Company  v.  Board  of  Equalization.  299  U.  S.  1^^(1936);  Op.  Sol.  'fT-17093, 
Sept.  20,  1943. 

The  Sol icitor  said; 

"The  applicable  Montana  statute  relating  to  the  procedure  for  the 
payment  of  tnese  t<i.<es  states  in  pare: 

"  '....The  operator  or  producer  shall  be  liable  for  the  payment 
of  said  tuxe:,  end  Sdfi  snali  be  ^ajd'j''.:^   by  inti   shall  be  collected 
from  such  operators  in  tne  same  manner  and  under  the  same  penalties 
as  provided  for  the  collection  of  taxes  upon  net  proceeds  of  mines, 
provided,  hov/ever,  that  after  pa^'ment  of  such  tax  such  operator  may 
recove''  or  withhold  from  any  proceeds  of  royalty  interest,  either 
in  kind  or  in  money,  coming  into  his  hands,  the  amount  of  any  t<>x 
paid  by  him  upon  such  royalty  cr  royalty  interest.'  Sec.  84-S''.0j, 
R.  C.  M. ,  1947. 
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"The  Act  of  ^iay  29.  1924  (25  USC  398)  by  which  the  Congress  con- 
sented  to  the' taxaBillty  of  such  loyaUy  interests,  states  in  part: 

"  ' the  production  of  oil  ?nd  gas  and  other  minerals  on 

such  (unallotted)  lands  riay  be  taxed  by  the  State  in  which  such 
lands  are  located  in  all  resperts  the  sa-ve  ?s  pr'^ductir.-:  on  re- 
itvicted  UnJ:.,  arid  tha  Secretary  of  the  Interior  is  authorized 
and  direc^^ed  to  ca'j<>e  tn  be  paid  the  tax  so  assessi-d  against  the 
royalty  interests  on  said  lands....'  " 

Mr.  Armstrong  concludes: 

"The  Billings  Area  Office  has  suggested  that,  subject  to  various  ad- 
ministrative controls,  the  lessees  be  asked  to  pay  the  tax  directly  to 
the  state,  to  deduct  the  amount  thus  paid  when  remitting  their  royalty 
payments  to  the  tribe  and  to  support  the  deduction  with  properly  re- 
ceipted tax  bills.  Such  an  arrangerrent,  it  seems  to  ne,  is  permissible 
under  the  1924  Act  and  would  not  impair  the  obligations  under  the  lease 
contract  between  the  lessees  and  the  tribes." 

He  cites  Forbes  v.  Mid-Northern  Oil  Company,  45  pac.  (2d)  673,  679  as  author- 
ity  for  this  opinion. 

With  Mr.  Armstrong's  letter  in  the  files  of  the  Department  of  Revenue  is  the 
following  short  statement. 

M-36246  October  29,  1954 

STATE  TAXATION  OF  TRIBAL  ROYALTY  INTERESTS  IN 
OIL  AND  GAS  LEASES  ON  BLACKFEET  INDIAN  RESERVATION 

Blackfeet  Indian  Reservation  --  Tribal  Oil  and  Gas  Leases  -- 
State  Taxation  of  Tribal  Royalty  Interests. 

On  the  Blackfeet  Indian  Reservation,  the  Secretary  of  the  Interior, 
consistently  with  the  requirements  of  the  Act  of  May  29,  1924,  (25  U.S. 
C.  398)  nay  arrange  for  tribal  oil  and  gas  lessees  to  pay  the  net  proceeds 
tax  levies  by  the  State  of  Montana  against  oil  and  gas  royalty  interests 
(Section  84-5409.  Revised  Codes  of  Montana.  1947,  annotated),  to  deduct 
the  amount  thus  paid  when  remitting  royalty  payments  to  the  tribe,  and  to 
support  the  reduction  with  properly  supported  tax  hills. 

Since  the  Northern  Cheyenne  Reservation  was  created  by  executive  order,  the 
State  of  Montana  may  attempt  to  apply  the  provisions  of  another  Isw,  as  wpll 
5S  USC  25  3?3.  in  coileccing  nee  proceeds  and  other  taxes  on  Northern  Cheyenne 
coal.  This  law,  passed  by  Congress  in  1927,  reads: 

"Taxes  may  be  levied  and  collected  by  the  State  or  local  authority 
upon  improvements,  output  of  mines  or  oil  and  gas  wells,  or  other  rights, 
property,  or  assets  of  any  lessee  upon  lands  within  Executive  order 
Indian  reservations  in  the  same  manner  as  such  taxes  arc  otherv/ise 
levied  and  collected,  and  such  taxes  may  be  levied  against  the  share 
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obtained  for  ths  Indians  as  bonuses,  rentals,  and  royalties,  and  the 
Secretary  of  the  Interior  is  hereby  authorized  and  directed  to  cause 
such  ta<es  to  be  paid  out  of  the  tribal  funds  in  the  Treasury...." 
25  USCA  39Hc 

The  mojor  tax  on  coal  in  Montana  is  levied  under  Chap .  432_,  Mo n " ^ •  ■  '-'  i^p 
'-a-;!?..  1973._H^  B^r:o.^?_9.  This  a;ief.J.;  Su-c.  84-130^'.  R.  C~  H. ,  is 

cunci~d  strip"  coaT~inines  license  tax.  Tt  is  corrputed  rr.   the  basfi'  of  th2 
^uali:>  c'  the  coal  as  follows: 

(a)  For  each  ton  of  coal  having  a  British  Thermal  Unit  (BTU)  rating  per 
pound  of  7,000  or  less,  tv.elve  cents  a  ton. 

(b)  For  each  ton  of  coal  having  a  BTU  rating  of  7,001  to  8,000, twenty-two 
cents  a  ton. 

^c)  For  each  ton  of  coal  having  a  BTU  rating  of  8,001  to  9,000,  thirty- 
four  cents  a  ten. 

(d)  For  each  ton  of  coal  having  a  BTU  rating  of  9,001  and  up,  forty 
cents  a  tor,. 

According  to  the  Montana  Bureau  of  Mines  and  Geology,  the  greater  portion  of 
^ort^^ern  Cheyenne  coal  would  fall  under  (c)  above.  The  coal  ranges  from  about 
7,6C0  BTU's  to  9,200  BTU's.  The  highest  BTU  coal  is  found  in  the  south  portion 
of  the  reservation.  Coal  beneath  the  Peabody  lease  is  rated  at  8,600  BTU's, 
and  lies  in  a  seam  some  65  feet  thick. 

Under  the  coal  license  tax  law,  one  cent  a  ton  will  go  to  the  county  general 
fund  of  the  county  where  the  coal  is  mined.  The  rest  of  the  money  collected 
will  go  into  the  state  general  fund. 

Tnen  there  is  the  Resource  Indemnity  Trust  Fund,  created  under  Chap.  No.  497, 
Montana  Session  Laws  ,1 973,  H.B.  97.   It  will  amount  to  approxinately  one  cent 
a  ton  on  coal,  depending  somewhat  on  its  quality  and  selling  price,  and  the 
money  so  collected  will  be  put  into  a  trust  fund  until  it  reaches  the  sun  of 
$100  million,  after  which  all  net  earnings  and  receipts  r.ay  be  appropriated 
by  the  legislature.  Any  funds  made  available  under  the  act  "shall  be  used  and 
expended  to  improve  the  total  environment  and  rectify  damage  thereto." 

PROPERTY  TAXES  -  When  a  coal  mining  operation  is  established,  all  the  buildings, 
equiprent,  macninery,  etc.,  zre   taxed  by  the  county  i.ader  the  various  Ijws  of 
the  S:dte  of  Montana.  These  taxes,  called  ad  valorem  property  taxes,  must  be 
paid  by  the  nine  operator. 

oc'.j.i  i ..  »i  cruiL  on  MunCdHd  LdAL'b  on  codl,  bdsed  on  the  laws  and  on  figures 
compiled  by  Lt.  Gov.  Bill  Christiansen.  The  net  proceeds  figure  r-ay  not  be 
completely  accurate,  due  to  seme  inequities  in  the  reporting  of  net  proceeds, 
but  t^e  variation  vwuld  be  only  a  fraction  of  a  cent. 
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British  Therral  Units  per  pound  of  coal 

TAX  (per  ton)  Under  7K 

Coal  license  .12 

Corporate  license       .05 

"  property      .01  lu  .ui 
.0571 
Resources  indeiinity      .01 

TOTALS  TAX  IN       .2571 
CENTS  PER  TON        to 

.2671 


7H  to  8M 

8M  to 

9M 

Over  9M 

.22 

.34 

.40 

.05 

.05 

.05 

.01  to  .02 

.01  to 

.02 

.0]  to  . 

,02 

.05^ 

.Ow71 

.0671 

.01 

.01 

^1_ 

.3571 

.4771 

.5371 

to 

to 

to 

.3671 

.4871 

.5471 

PLANT  SITING  BILL  -  House  Bill  No.  127  as  it  was  passed  by  the  Montana  State 
Legislature  in  the  1973  session,  gives  the  state  unusual  control  over  the  lo- 
cating of  power  plants,  gasification  plants,  plants  to  convert  coal  into 
"liquid  hydi-o-carbons"  (gasoline,  fuel  oil,  etc.),  transrnission  lines,  etc. 

The  Board  of  fJatural  Resources  and  Conservation  is  given  authority  under  this 
law,  to  appi-cve  or  disapprove  of  these  utilities  and  other  facilities  and  their 
Iccdtions.  Tnis  responsibility  is  shared  by  the  Departr.ent  of  Natural  Resources 
arc  Conservaticr . 

Not  only  the  effect  on  the  environment,  but  also  the  impact  on  local  population, 
is  to  be  considered  in  tnaking  decisions. 

Application  trust  be  made  at  least  two  years  before  the  time  the  company  plans 
to  begin  construction  on  the  plant.  Applications  must  include  not  only  the 
proposed  location  of  the  plant,  but  also  other  possible  locations.  The  appli- 
cants must  snow  why  the  facility  is  needed,  must  include  suimaries  of  any 
studies  which  have  been  made  on  environmental  impact  and  any  other  available 
inforiTdtion. 

In  addition,  the  ccnpany  nusL  pay  a  filing  fee  based  on  the  estimated  cost  of 
the  facility  on  a  sliding  scale.  On  anything  up  to  $3  mill  ion, cost  to  the 
company  is  three  percent.  The  percentage  gradually  diminishes  until  it  is  one 
tenth  of  one  percent  of  the  estimated  cost  of  any  amount  over  $300  million. 

In  effect,  the  company  involved  will  pay  for  further,  state  supervised  studies 
on  the  effect  of  the  proposed  plant,  not  only  on  the  earth,  the  water,  the 
plinti  and  the  anirdls,  but  on  the  people  v.'ho  live  on  or  near  the  site  ?^   veil. 

Ir.ere  are  provisions  tor  other  departments  of  the  State  to  participate  in  the 
Stud/.  These  departments  would  include  Health  and  Environmental  Science,  Fish 
arc      highways.  Intergovernmental  Relations  and  Public  Service  Regulation. 
PublK  f.tdrinys  must  be  held  before  the  board  reaches  any  final  decision. 

In  most  cases.  It  would  be  tv/o  years  from  the  tire  application  is  made  before 
af:proval  cculd  be  obtained  and  construction  begun.  Of  course,  the  board  could 
dee'dt  en  ore  of  the  alternate  sites,  or  could  turn  down  the  application  alto- 
get  ncr. 
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The  new  law  is  specific  about  possible  problems  that  must  be  studied,  and 
about  requiring  that  these  problems  be  solved. 

Violation  of  the  law  carries  a  fine  of  up  to  $10,000  fo»-  r^ch  violatic:. 
Each  day  of"  a  continuiny  violation,  either  in  building  oi"  operatifig  a  plant 
or  facility  without  proper  approval  ?nd  authority  is  considered  a  separate 

V  '  '   ,   I   1  ,"  ■ :  . 

ASSlJr,M*iCL  Tu  l.'tDIAiWS  --  Senate  bill  No.  426  in  the  1973  Montana  State  Legis- 
lature was  passed  by  a  large 'majority.  It  is  a  short  bill,  and  can  be  quoted 
in  its  entirety; 

"Section  1.  All  executive  and  legislative  agencies  of  state 
government  shall  within  the  area  of  their  expertise  and  authority 
provide  assistance  to  tribal  councils  or  their  officials  designees 
requesting  such  assistance  on  any  matter  relating  to  coal  develop- 
ment on  Indian  reservation  lands." 

This  legislation,  in  itself,  indicates  a  willingness  on  the  part  of  the  State 
of  Vontana  to  help  Indian  people  solve  the  problems  arising  from  coal  devel- 
opment on  Indian  lands. 


Several  possibilities  are  suggested  by  these  state  laws,  most  of  which  must  be 
referred  to  the  tribal  attorney  or  to  tne  courts,  if  the  Northern  Cheyennes 
want  to  take  some  sort  of  action  on  them. 

We  are  informed  that  the  Cheyennes  are   considering  a  suit  in  federal  district 
court  to  prevent  collection  of  some  or  all  of  the  taxes  levied  by  the  state 
on  coal.  Such  a  suit  night  be  successful,  at  least  in  part.  However,  there 
are   laws  already  cited  above  which  may  still  control  the  situation.  Some 
recent  Supreme  Court  decisions,  which  will  be  discussed  in  the  next  section  of 
tnis  study,  need  careful  thought  before  such  a  suit  is  undertaken. 

Should  the  net  proceeds  tax  on  royalty  be  declared  illegal  for  Indians  to  pay, 
this  would  directly  benefit  the  Tribe.  All  other  taxes,  however,  must  be  paid 
by  the  mine  operator.   It  would  not  help  the  Cheyennes  to  have  some  of  these 
taxes  cancelled  unless  there  is  a  firm  committment  from  the  coal  company  to 
pay  Tore  to  the  Tribe,  in  case  the  suit  is  successful. 

Cheyenne  people,  especially  in  recent  years,  have  been  very  concerned  dbouC 
educational  problems,  and  want  better  education  for  their  children.  Perhaps 
some  way  could  be  found  to  get  more  and  better  educational  services  on  the 
Northern  Chayerne  R^ssrvatic^  fro"!  the  Ct.ite  of   Kortjp.a.  The  SCcite  shouid 
certainly  consider  some  special  educational  programs  and  some  extra  expendi- 
ture on  education  if  large  amounts  of  money  are  realized  to  the  state  from 
coal  taxes  on  the  Northern  Cheyenne  reservation. 

It  was  Suggested  in  this  connection  that  perhaps  the  Tribe  might  be  wise  to 
seek  a  declaratory  judgment  in  the  federal  courts  on  the  effects  of  all  state 
laws  on  coal  on  Indian  reservations.  Then  the  Cheyennes  would  know 
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exactly  where  they  stand  on  these  state  laws. 

Should  the  courts  decree  tnat  the  State  has  the  authority  to  collect  all  the 
taxes  mentioned  above,  then  there  may  be  other  action  the  Tribe  could  take. 
For  exan-ple,  parhapi  lesis'-otion  cjulc  be  scugnt  to  put  at  least  a  portion 
of  this  tax  money  in  a  trust  fund  to  be  used  for  education  of  Chevenne  chil- 
dren. 

Public  Law  28C  and  the  Indian  Civil  Rights  A«.t  of  1968  have  still  to  be  dis- 
cussed. Their  provisions,  taken  in  connection  with  Montana's  new  reclama- 
tion and  plant  siting  laws,  raise  sone  interesting  questions. 

V/ould  the  Nortnern  Cheyennes  consider  the  possibility  of  letting  the  State 
of  Montana  enforce  reclamation  and  plant  siting  on  their  reservation? 

Some  authorities  feel  that  an  Indian  tribe  could  grant  just  this  much  juris- 
diction to  the  State  and  no  more.   In  other  words,  it  may  be  possible  for  a 
tribe  to  accept  state  jurisdiction  over  mining  and  plant  siting,  and  still 
prevent  the  state  from  taking  any  jurisdiction  over  criminal  or  traffic  of- 
fenses or  civil  matters  (debt,  etc.) 

It  seems  clear  that  granting  this  wery  limited  jurisdiction  would  require 
both  an  act  of  the  State  Legislature  and  a  vote  of  all  the  members  of  the 
Tribe.  This  last  provision  appears  in  the  Indian  Civil  Rights  Act. 

Further  legal  research  should  be  done  on  this  question.  However,  we  feel 
that  no  matter  how  many  court  decisions  on  this  natter  we  cite,  there  will 
still  be  differences  of  opinion  on  it,  and  that  it  will  probably  have  to  be 
settled  in  federal  courts. 


STATE  AND  FEDERAL  COURT  DECISIONS 

In  the  last  two  or  three  years,  many  decisions  by  the  Supreme  Courts  of  Mon- 
tana and  other  states  have  affected  the  status  of  Indians.  Perhaps  even 
more  important  are  decisions  in  federal  courts  --  district  courts,  circuit 
courts  of  appeals  and  the  United  States  Supreme  Court. 

Many  of  these  decisions  are  based  on  two  federal  laws,  which  are  cited  time 
after  time  by  the  judges  and  justices. 

Public  Luw  ^8J.  passed  August  15,  1953  (67  Stat)  is  the  act  of  Congress  that 
permitced  state  jurisdiction  in  many  cases  affecting  Indians.  This  law  gave 
the  state  of  California,  Minnesota,  r;e!3rj:i,i,  C-egon  and  '..'ii'o^sin  jj-i.dic- 
tion  over  both  crifninal  and  civil  matters  on  Indian  reservations,  with  three 
reservations  in  three  different  states  excepted  from  the  law. 

That,  however,  was  not  the  portion  of  PL  280  that  affected  Montana  Indians. 

Section  7,  the  last  section  of  the  law,  is  the  important  one  to  the  Northern 
Cneyennes.   It  states: 
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"The  consent  of  the  United  States  is  hereby  given  to  any  other 
State  not  having  jurisdiction  with  respect  to  criininal  offenses  or 
civil  ca'jses  of  action,  or  with  respect  to  both,  as  provided  for 
in  this  Act,  to  assume  jurisdiction  at  such  tin.e  and  in  such  manner 
as  the  people  of  the  State  shill,  by  affirmative  legislative  action, 
obligate  and  bind  the  State  to  assumption  thereof." 

In  liJob,  under  PL  ^i5U,  llontand  assumed  criminal  and  liwiteJ  civil  jurisdic- 
flTn  ever  the  n.Tthea-'  P.es^rvatior.  The-  Montjrn  Legislature  passed  the 
necessary  legislation  under  Sections  83-602  through  83-806  of  the  Revised 
Codes  of  Montana.  The  Flathead  Tribe  agreed   appropriate  proclamations 
were  made  by  tne  Governor,  and  the  state  assured  jurisdiction  on  the  Flat- 
head Reservation,  but  this  was  the  only  Montana  Indinn  Reservation  that 
wanted  state  jurisdiction,  so  there  the  matter  rested. 

Later,  Congress  passed  what  is  now  known  as  the  Indian  Civil  Rights  Act  (Title 
II,  Public  Law  90-284,  Apr.  11,  1968  -  82  Stat).  This  law  allowed  states  to 
"accept  a  retrocession,"  that  is  to  rescind  state  jurisdiction  in  civil  and 
criminal  matters. 

With  appropriate  action,  states  could  still  accept  jurisdiction,  but  there 
was  one  important  change.  This  is  found  in  Section  406: 

"State  jurisdiction  acquired  pursuant  to  this  title  with  respect 
to  criminal  offerses  or  civil  causes  of  action,  or  with  respect  to 
both,  shall  be  applicable  in  Indian  country  only  where  the  enrolled 
Indians  within  the  affected  area  of  such  Indian  country  accept  such 
jurisdiction  by  a  majority  vote  of  the  adult  Indians  voting  at  a 
special  election  held  for  that  purpose.  The  Secretary  of  the  Interior 
shall  call  such  special  election  under  such  rules  and  regulations  as 
he  may  prescribe,  when  requested  to  do  so  by  the  tribal  council  or 
other  governing  body,  or  by  20  per  centum  of  such  enrolled  adults." 

The  Indian  Civil  Rights  Act  contains  many  of  the  provisions  of  the  Bill  of 
Rights  of  the  United  States  Constitution.  It  protects  Indians  from  certain 
actions  of  their  own  tribal  governments.  It  guarantees  religious  freedom, 
forbids  "unreasonable  search  and  seizure,"  keeps  Indian  courts  from  trying 
anyone  for  the  same  offense  twice  or  compelling  anyone  to  be  a  witness  against 
himself,  protects  against  taking  private  property  for  public  use  without  just 
compensation,  requires  speedy  trial,  outlaws  excessive  bail,  fines  or  "cruel 
and  unusual  punishment",  and  guarantees  Indians  "equal  protection"  under  the 
law  and  the  right  to  "due  process"  of  law.  It  also  entitles  Indians  to  jury 
trials  in  triDcl  courts  b^  dt  "icdst  sIa  jurors. 

Title  II  includes  some  of  the  provisions  of  Public  Law  280  in  respect  to  per- 
mitting c'a'.;;  JL'-i-.dicti .  :i  v.itn  proper  leyijlation  and  witii  Ciie  consent  of 
the  Indians,  as  noted  above. 


Several  U.S.  Supreme  Court  decisions  in  recent  years  affect  Montana  Indians. 
One  of  the  best  known  and  most  often  cited  is  Kennerly  (400  U.S.  423,  91  S.  Ct, 
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480.  27  L.  Ed.  2d  507) 

••:'nnerT>s  operated  a  grccery  store  in  tne  fclackfeet  Indian  Reservation. 
•s  of  the  Blackfeet  Tribe  hsd  purchased  food  on  credit  und  tne  Kcnnerlys 
sued  In  tne  state  district  court  to  collect.  In  1967,  the  Blackfeet  Tribal 


<  ♦ 


r.e 


Cc_   ■'    •  .    •  ■  'the  tril>';  co'.rt  a/. 

i!  -      .  ^.  .   ,  _  al 1  actions  where  the  defend- 

ant was  a  member  of  the  Tribe.  However,  thjj  sta;e  legislature  had  taken  no 
action  under  P.L.  280  to  accept  jurisdiction.  And  there  hid  been  no  election 
in  which  all  the  adult  Indians  in  the  Tribe  were  entitled  to  vote. 

Tt.c-  Mor.iona  Supreii^?  Court  nclc  t/iat  tr.e  state  courts  had  jurisdiction  and  that, 
therefore,  the  defendants  r.ust  pay  their  debts. 

The  U.S.  Supreme  Ccur  i  ayrceJ  to  hear  case  and  reversed  tr.e  Koniana  Supreme 
Court.  Provisions  of  P.L.  260  and  the  Indian  Civil  Rights  Act  were  cited  in 
the  decision.  The  U.S.  Supreoie  Court  held  that  action  by  the  tribal  council 
was  not  enough  to  give  the  state  jurisdiction.  Though  the  Montana  State  Leg- 
islature had  taken  "affirmative  legislative  action"  regarding  the  Flathead 
Reservation,  it  had  done  nothing  so  far  as  the  Blackfeet  Reservation  was  con- 
cerned. The  necessary  tribal  election  had  not  been  held. 

Two  of  the  Supreme  Court  justices  dissented  on  the  ground  that  the  federal 
statutes  involved  were  not  intended  to  invalidate  tribal  legislation  v^hich 
authorized  state  court  jurisdiction,  when  this  legislation  could  be  repealed 
at  any  time  by  the  Indians,  if  they  wished. 

Kennerly  and  other  decisions  in  federal  courts  have  had  a  big  influence  on 
both  civil  and  criminal  jurisdiction. 

For  example,  there  was  Security  State  Bank  vs.  Pierre,  decided  by  the  Montana 
Supreme  Court  on  February  27,  1973.  TFis  involved  a  transaction  on  the  Flat- 
head Indian  Reservation,  where  the  bank  in  question  is  located.  Richard  Pierre, 
the  defendant,  is  an  enrolled  member  of  the  Tribe  and  lives  on  the  reservation. 
The  district  court  had  decided  in  favor  of  the  bank;  the  Montana  Suprere  Court, 
in  a  decision  written  by  Judge  John  C.  Harrison,  held  that  the  state  courts 
did  not  have  jurisdiction.  This  was  principally  because  the  Flathead  Tribal 
Council  had  apparently  granted  criminal,  but  not  civil,  jurisdiction  to  the 
State  of  Montana. 

In  tne  Pierre  decision.  Judge  Harrison  points  out: 

"A  result  of  the  Kennerly  decision  was  to  dry  up  credit  sources 
throughout  the  state  to  responsible  Indian  citizens,  a  void  not 
filled  I     'ederal  source." 

Judge  Harrison  made  it  clear  that  he  disagreed  with  the  Kennerly  decision,  but 
since  it  is  a  U.S.  Supreme  Court  decision,  it  "controls."" 

Kennerly  is  also  cited  in  a  case  directly  affecting  the  Cheyennes,  Blackwolf 
vs.  District  Court,  in  which  the  Montana  Supreme  Court  ruled,  in  effect,  that 
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the  Northern  Cheyenne  Tribal  courts  did  not  have  authority  to  turn  over  to 
district  court  jurisdiction  juvenile  cases  resulting  frorr  action  on  the 
reservation  and  involving  Cheyenne  youths.  The  result  is  that  until  Indian 
youths  do  sotrething  off  the  reservation  to  f;et  them  into  state  courts, 
tnere  is  nov;  no  way  to  get  these  young  people  into  state  correctional  insti- 
tutions. 

Courts  do  not  i^lways  excuse  merrbers  of  tribes  from  dobts  acquired  on  reser- 
vations, as  illustrated  in  a  1971  case  heard  in  the  federal  district  court 
in  South  Dakota.   In  this  case,  a  member  of  the  Cheyenne  River  Sioux  Tribe, 
like  Richard  Pierre,  had  borrowed  money  from  a  bank.  State  courts  issued  a 
judgment  against  the  Sioux,  whose  name  was  Annis,  and  ordered  his  cattle 
attached  to  pay  the  debt. 

The  federal  district  court  rules  that  the  state  lacked  jurisdiction,  but  the 
bank  filed  a  counter  claim  in  federal  court,  and  the  upshot  of  the  whole  case 
was  that  the  court  entered  judgment  for  the  bank  and  directed  the  U.S.  Marshall 
to  sell  the  livestock.   (Annis  vs.  Dewey  County  Bank,  335  F.  Supp.  133,  D.  So. 
Dak,  1971.) 

We  have  found  no  record  of  appeal  to  higher  courts  in  this  case. 

Two  of  the  most  recent  U.S.  Supreme  Court  decisions  affecting  Indians  have  to 
do  with  state  taxes.  Neither  grew  out  of  a  Montana  problem,  but  obviously 
both  of  these  decisions  will  be  applied  to  tax  ratters  in  this  state.  Both 
decisions  were  handed  down  March  27,  1973. 

One  of  these  is  McClanahan  v.  State  Tax  Commission  of  Arizona,  U.S.    ,  93  S. 
Ct.  1257  (1973).  McClanahan  is  sure  to  be  cited  time  and  again  in  tax  cases. 
RosTTine  McCTanahan  is  an  enrolled  member  of  the  Navajo  Tribe  and  lives  and 
works  on  the  portion  of  the  tiavajo  reservation  located  in  Arizona.  Under  an 
Arizona  law,  apparently  similar  to  Montana's  state  income  tax  law,  state  in- 
come taxes  were  withheld  from  Mrs.  McClanahan's  paychecks,  and  at  the  end  of 
tne  year,  she  sued  to  recover. 

Arizona  state  courts  held  that  since  collecting  income  tax  from  individual 
Indians  "did  not  interfere  with  tribal  self-government,"  her  claim  was  invalid. 

In  a  unanimous  decision,  the  U.S.  Supreme  Court  reversed  the  Arizona  court.  It 
was  a  matter  of  jurisdiction  once  again.  The  decision,  after  analyzing  the 
Navajo  treaty  and  Arizona  state  tax  laws,  concludes: 

" We  cannot  accept  the  notion  that  it  is  irrelevant  'whether  the... 

state  incone  tax  infringes  on  appellant's  rights  as  an  individual  Nava.io 

Indian,'  ss  t^e  State  Cojrt  of  Appeals  ir.aintair.ed To  be  sure;  when 

Congress  has  legislated  on  Indian  matters,  it  has,  most  often,  dealt  with 
tribes  as  collective  entities.  But  those  entities  are,  after  all,  com- 
posed of  individual  Indians  and  the  legislation  confers  individual  rights 

In  this  case,  appellant's  rights  as  a  reservation  Indian  were  violated 

*«hen  the  state  collected  a  tax  from  her  which  it  hod  no  jurisdiction  to 
iirpose " 
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Cases  cited  in  the  writing  of  the  decision  included  Williams  v.  Lee,  358  U.S. 
?17  (1959),   .  V.  Egan.  369  UTTTTo  Tl^oTj .  KenneTT^T" 

.,- )  .t'.sc.,rc  ^  ;'',s^.,..:  iv.c.„...v.j  are   made  to"  W'il'lidms. 

ufuer  tn  Jecisio'i, several  Crow  Indians  have  alreody  filed  a  class 

action  in  ;•        •.-■;—  ^  ^^  ^^  Bi11i-;i  see^'n-;         •'   -^^iist 
:' ?  --''?:  c  ..    .     J   further  withholding  c:  e  taxes 

fr  on  reservatioris,  and  also  asking  aamayes  anc  refuna  of 

sto>j  1  .».  ^-  LdALs  tullected  from  Indians  so  employed  for  the  past  five  years. 

Tne  I'lontdna  Departr.ent  of  Revenue,  meaiu^nile,  has  announced  that  taxes  are 
not  to  be  withheld  frorr.  the  salaries  of  Indians  employed  on  Indian  reserva- 
tions. 

The  other  cube  is  Moscalero  Apache  Tribe  v.  Jones,  U.S. .  93  S.  Ct. 

1267  (1973).  It  had  to  do  v.ith  the  coTlectioti  of  a  Vtate  grois  receipts  tax 
and  a  state  use  tax  on  a  ski  resort  operated  off  the  reservation  on  land 
leased  frcn  tlie  U.S.  Forest  Service.  The  land  lies  outside  the  reservation 
boundaries. 

The  U.S.  Supreme  Court  reversed  the  state  court  in  the  n^atter  of  the  gross 
receipts  tax,  which  the  Apocl.es  were  not  required  to  pay.  Tne  state  decision 
in  the  natter  of  the  use  tax,  however,  was  upheld  as  collectable.  The  use  tax 
wi3  levied  on  ratciials  and  equipment  used  in  the  construction  of  tne  ski  lift, 
and  since  this  facility  is  pernanently  attached  to  the  "realty"  the  court  said 
it  was,  in  effect,  a  property  tax.  All  the  justices  agreed  in  the  natter  of 
tne  gross  receipts  tax;  three  justices  disagreed  on  the  collection  of  the  use 
tax. 

Another  case  that  may  prove  to  be  very  important  in  regulation  of  any  sort  of 
developrr.ert  or  Indidii  reservations  is  Sangra  De  Cristo  Development  Corporation 
V.  City  of  Sar.ta  Fe  (503  P.  2d  323.  N.M..  1972).  TheTuebloof  Tesuque  Tease? 
land  to  the  corporation  rear  Santa  Fe.  The  city  of  Santa  Fe  claims  planning, 
platting  and  zoning  authority  over  lands  lying  within  five  miles  of  its  munici- 
pal boundaries.  The  county  of  Santa  Fe  also  claims  planning  and  subdivision 
control  over  the  land.  The  corporation,  however,  had  made  its  own  master  sub- 
division plan,  which  was  approved  by  ttie  area  director  of  the  Albuquerque  of- 
fice of  the  Burodu  of  Indian  Affairs. 

The  corporation,  as  pldintiff,  contended  that  neither  the  state  nor  any  of  its 
subdivisinr.s  had  authority  over  the  lands,  since  they  were  within  the  Pueblo 
j'.d/C'  L.y  the  Pueblo. 

The  fiew  Mexico  Supreme  Court  ruled  on  sever»>l  aspects  of  the  c?se,  including 

. '  jurisdiction.  However,  tne  inportant  part  of  the  decision  is  this: 
ii.i.-  v.ojtL  held  that  neither  the  county  nor  the  city  could  exercise  zoning 
juthc'ity  ever  tne  land  in  question  be.ause  "the  exercise  of  this  authority  by 
defendants  would  conflict  with  the  subdivision,  planning  and  platting  authcr- 
ity  over  the'jfc  lands  which  the  United  States  has  preempted  or  reserved  unto 
Itself."  Under  tnese  circumstances,  tne  court  found  "no  room  for  the  state  or 
Its  political  subdivisions  to  impose  additional  or  conflicting  controls  relat- 
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ing  to  the  subdivision,  planning  or  platting  of  land." 

On  April  lb,  li^^J,  the  U.S.  Suprene  Court  denied  a  petition  for  review  of 
the  decision,  which  rears  that  the  dRr.-itic   rf  Vn  '1<^m  "'r/'-LO   Suprcre  Court 
Stands. 

:  as  supervision  over  mining  methods,  lands  which  nay 

be  mined  and  strip  mine  rerlaration,  this  decision  might  be  applied  to  sup- 
port tfid  \\iea   tiiat  these,  too,  are  "controls"  preempted  or  reserved  by  the 
United  States. 

It  is  beyond  the  scope  of  this  study  to  summarize  all  court  decisions  dealing 
with  property  rights,  a  tribe's  right  of  eminent  domain,  tax  matters,  etc. 
Some  citations  of  interest  in  these  areas  are: 

United  States  v.  Jim.  93  S.  Ct.  261  (1972).  which  dealt  with  oil  rights  of 
individual  residents  of  an  Indian  reservation  as  opposed  to  rights  of  the 
whole  tribe; 

Seneca  Constituti onal  Rights  Organization  v.  George,  F.  Supp.  48,  348  F.  Supp. 
SI  (W.D.,  N.Y.,  1972). which  had  to  do  with  individual  members  of  the  Seneca 
tribe  contesting  the  Tribe's  right  to  take  their  property  as  a  site  for  a  toy 
factory, 

G'^aves  v.  VIestern  Pine  Industries,  Inc.  ,  D.  Ariz,  1972,  which  considered  the 
question  of  whether  or  not  an  Indian  Tribe  can  be  sued  without  the  consent 
of  Congress; 

Stevens  v.  C.I.R.,  452  F.  2d  741  (9th  Cir.  1971),  which  was  concerned  with 
paynent  of  incor;e  taxes  on  several  types  of  Indian  land  ownership;  and 

htason  V.  U.S..  451  F.  2d  1361  (Court  of  Claims,  1972),  which  took  up  the  ques- 
tion  of  collectifig  a  state  estate  tax  on  Indian  trust  land  or  income  from  it. 


Of  great  importance  to  the  fJorthern  Cheyennes  is  Northern  Cheyenne  Tribe  v. 
Hoi lowbreast  et  al .  This  case  was  heard  in  the  federal  district  court  in 
Billings  last  year.  Judge  W.  J.  Jameson  rendered  a  decision  on  it  September 
29,  1972.  The  case  has  been  appealed  to  the  Ninth  Circuit  Court  of  Appeals 
in  San  Francisco.  There  appears  to  be  no  possibility  th^.t  this  rn.i-t  \;W 
announce  a  decision  before  this  fall,  too  late  for  this  study. 

These  were  the  four  matters  in  question: 

"I.  Wnether  or  not  the  defendants  (Hoi lowbreast  et  al . )  and  their 
predecessors  in  interest  received  a  vested  property  right  in  the  minerals 
in  and  under  their  respective  allotments  which  is  protected  by  the  Fifth 
Amendment  of  the  United  States  Constitution  by  virtue  of  the  Act  of  Jjne 
3.  1926  (44  Stat.  690)  as  amended; 
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"2.     Whether  or  not  the  defendant  class  is  entitled  to  the 
revenues  received  by  the  plaintiff  (Cheyenne  Tribe)  by  virtue  of 
the  execution  of  leases  and  permits  covering  the  minerals  in  and 
under  their  respective  allotments; 

"3.  Whether  or  not  plaintiff  is  liable  to  the  defendants  for 

'.'i.'.ioes  l'o  ■?  "i)   \.r,<;   tjrfjce  c:    t.-eir  rc'S;j^cLive  cliotiients  by  thj 
permittees  and  lessees  of  the  plaintiff  in  exploring  for  mineral 
deposits  in  and  under  said  ellotinents; 

"4.  Whether  or  not  the  defendants  are  entitled  to  an  injunction 
to  enjoin  the  plaintiff  and  its  permittees  and  lessees  from  going  upon 
their  respective  allotments  for  the  purpose  of  exploring  for  mineral 
deposits. " 

Judge  Jameson  has  written  a  long,  well-reasoned  decision. 

His  conclusions: 

"I  conclude  that,  consistent  with  Congressional  policy  and  com- 
parable allotment  acts  reserving  minerals  to  a  tribe,  the  Northern 
Cheyenne  Allotment  Act  of  June  3,  1926,  also  reserves  sufficient  power 
in  the  Congress  to  reserve  the  Northern  Cheyenne  mineral  estate  'in 
perpetuity  for  the  benefit  of  the  tribe,'  and  that  the  allottees,  their 
heirs  and  devisees,  received  no  'vested  property  right  in  the  minerals 
which  is  protected  by  the  Fifth  Amendment.'  The  reserved  mineral  es- 
tate is  unallotted  tribal  land  subject  to  the  control  and  management 
of  Congress  under  Sections  1  and  3  of  the  Northern  Cheyenne  Allotment 
Act  of  June  3,  1926  (44  Stat.  690)  as  amended. 

"This  conclusion  in  effect  disposes  of  the  remaining  issues  of  law 
submitted  for  determination  prior  to  trial.  No  useful  purpose  would 
be  served  by  a  detailed  discussion  of  these  issues." 

Judge  Jameson  then  goes  on  to  say  that  income  from  rents,  royalties  or  other 
profits  from  the  sale  of  the  coal  would  also  go  to  the  Tribe  and  not  the  in- 
dividual allottees.  He  explains  that  the  defendants  would  not  be  entitled 
either  to  damages  or  to  an  injunction  "for  the  activities  of  the  Tribe  and 
its  lessees  in  exploring,  drilling  and  developing  their  mineral  estate." 

Results  of  the  appeal  to  the  Circuit  Court,  of  course,  cannot  be  predicted. 

We  are  well  aware  that  the  Northern  Cheyenne  Tribe  is  exploring  the  possibil- 
ity of  cancelling  or  invalidating  the  production  leases  and  prospecting  per- 
mits which  are  not  In  effect,  and  that  many  members  of  the  Tribe  feel  the 
amount  being  p^n"'^  in  royalty  is  pc^  cno'.igh.   In  th's  connectiop,  prrrhaps  the 
idea  that  royalty  should  be  paid  on  the  qual jty  of  the  coal  as  well  as  the 
quantity  mined  might  be  considered.  After  all  the  selling  price  of  9,000  BTU 
coal  is  considerably  hioher  than  that  of  7,009  BTU  coal. 

Wt  ccjnnot,  of  course,  express  any  opinion  on  the  probable  success  of  the  Tribe's 
effort  in  regard  tc  the  leases  and  permits.  We  refer  the  Cheyenne  people  to  the 
Wheeler-Howard  Act  and  to  their  own  Constitution.  Provisions  of  these  two  docu- 
ments will  affect  the  outcome  of  this  matter. 
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LAW  AND  ORDER 

RESERVATION  COURT 

k:  I :  Lslab]  i     i  of  Court: 

An  Indian  Court  is  established  to  be  known  as  the  Tribal  Council  of  the 
Northern  Cheyenne  Tribe  of  the  Northern  Cheyenne  Reservation  and  the  Tri- 
bal Council  will,  by  ordinance,  define  and  establish  a  Law  and  Order  Code 
for  the  maintenance  of  law  and  order  and  the  adninistration  of  justice 
among  the  people  of  the  Northern  Cheyenne  Tribe  of  the  Northern  Cheyenne 
Reservation,  Montana. 

SECTION  2:  Jurisdiction: 

The  Court  shall  have  jurisdiction  over  enforcement  of  offenses  against  Tri- 
bal Council  Ordinances  which  are  promulgated  under  authority  of  Article  IV, 
Section  1,  Subsection  (i),  of  the  amended  Constitution  and  By-Laws  of  the 
Northern  Cheyenne  Tribe  of  the  Northern  Cheyenne  Indian  Reservation,  hton- 
tana,  or  the  enforceT.ent  of  any  other  ordinances  which  the  Tribal  Council 
nay  see  fit  to  place  under  the  jurisdiction  of  this  court  which  they  have 
heretofore  at  this  time  or  at  any  future  tine,  enacted  under  the  provisions 
of  their  approved  Constitution. 

The  lawful  jurisdiction  of  the  Northern  Cheyenne  Tribal  Court  shall  be  con- 
current and  not  exclusive  with  respect  to  any  offenses  over  which  Federal 
and  State  courts  may  have  lawful  jurisdiction. 

It  shall  be  the  duty  of  the  said  Tribal  Court  of  the  Northern  Cheyenne 
Reservation  to  order  delivery  to  the  proper  authorities  of  the  State  or 
Federal  Government,  or  of  any  other  Tribe  or  reservation  for  prosecution, 
any  offender  there  to  be  dealt  with  according  to  law  or  regulations  author- 
ized by  law  where  such  authorities  consent  to  exercise  jurisdiction  law- 
fully fixed  in  them  over  the  said  offender. 

For  the  purpose  of  the  enforcement  of  these  regulations,  an  Indian  shall  be 
deemed  to  be  any  person  of  Indian  descent  who  is  a  member  of  the  Northern 
Cheyenne  Tribe  of  Indians  or  any  person  of  Indian  descent  who  is  a  menb^r 
of  any  recognized  Tribe  under  Federal  Jurisdiction.  The  Nortnern  Cheyenne 
Reservation  shall  be  taken  to  Include  all  territory  within  the  original  res- 
ervation boundaries,  including  fee  patented  lands,  roads,  bridges,  water, 
and  lands  used  for  Agency  purposes,  including  townsites,  incorporated  towns 
and  cities,  as  well  as  all  alienated  lands  within  the  original  boundaries  of 
said  reservation. 
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CIVIL  ACTIONS 


SECTIOri  1:  Juri^dicLion: 

The  Tribal  Court  of  the  Northern  Cheyenne  Reservation  shall  have  juris- 
diction of  all  suits  wherein  the  defendant  is  a  member  of  the  Northern 
Cheyenne  Tribe  of  the  Northern  Cheyenne  Reservation  or  subject  to  the 
jurisdiction  of  this  court  and  of  all  other  suits  between  members  and 
non-members  which  are  brought  before  the  court  by  stipulation  of  both 
parties. 

No  judgement  shall  be  given  on  any  suit  unless  the  defendant  has  received 
notice  of  such  suit  and  ample  opportunity  to  appear  before  the  court  in 
his  defense.  Evidence  of  receipt  of  the  notice  shall  be  kept  as  part  of 
the  record  of  the  case  and  that  in  all  civil  suits,  the  complaint  may  be 
required  to  deposit  with  the  clerk  of  court  a  fee  or  other  security  in 
a  reasonable  amount  to  cover  costs  and  disbursements  in  the  case. 

SECTION  2:  Laws  Applicable  in  Civil  Actions: 

In  all  cases,  the  Tribal  Court  of  the  Northern  Cheyenne  Reservation  shall 
apply  any  laws  of  the  United  States  as  may  be  applicable,  any  authorized 
regulation  of  the  Department  of  the  Interior  and  any  ordinance  or  custom 
of  the  tribe  not  prohibited  by  such  Federal  laws.   If  any  doubt  arises 
as  to  the  customs  and  usages  of  the  tribe,  the  court  may  request  of  the 
Tribal  President  or  his  duly  qualified  representatives  as  to  these  cus- 
toms and  usages  and  accept  them. 

In  the  matters  that  are   not  determined  by  the  process  to  be  traditional 
customs  and  usages  of  the  tribe  or  found  to  be  covered  by  applicable  Fed- 
eral laws,  authorized  regulations  or  Tribal  Ordinances  of  the  Northern 
Cheyenne  Reservation  shall  be  decided  by  the  Tribal  Court  of  the  Northern 
Cheyenne  Reservation  according  to  the  laws  of  the  State  of  Montana. 

SECTION  3:  Judgement  in  Civil  Actions : 

In  all  civil  cases,  judgements  shall  consist  of  an  order  of  the  co'irt 
awirdinj  rr.or.ey  da.-iages  to  be  paid  to  tne  injured  party  or  diiecting  the 
surrender  of  certain  property  to  the  injured  party  or  the  performance  of 
some  other  act  for  the  benefit  of  the  injured  party. 

Where  the  injury  was  deliberately  inflicted,  the  judgement  shall  impose 
an  additional  penalty,  which  pendlty  may  either  run  in  favor-  of  the  in- 
jured party  or  in  favor  of  the  tribe.  Where  injury  was  inflicted  as  a 
result  of  dn   accident  or  where  the  complainant  and  the  defendant  were 
at  fault,  the  judgement  shall  compensate  both  the  ir\jured  parties  for 
a  reasonable  part  of  the  loss  he  has  suffered. 
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SECTION  4:  Costs  in  Civil  Actions: 

The  Tribal  Court  of  the  Northern  Cheyenne  Reservation  may  assess  the 

'    *   ^f  Such  civil  Cdses  again'^t  the  party  or  ;.2itie5  against 
_  „-  -.'nt  ii  given.  Such  costs  shall  consist  of  r-xpenses  of 

voluntary  witnesses  for  which  either  parr  >  and  the 

r  jjroci  i  where  a  jury  trial  is  had  rind  any  further 

ntal  expr  '  ..irh  tho  pi ,".  .vi  ,i-  t..-fore  the  court  or  as 

the  court  may  direct. 

SECTION  5   Payment  of  Judgements  from  IIM 

Whenever  Uie  Tribal  Court  of  the  Northern  Cheyenne  Reservation  shall  have 
ordered  payment  of  money  daniages  to  an  injured  party  and  the  losing  party 
refuses  to  make  such  payinents  within  the  time  set  for  payment  by  the  court 
and  when  the  losing  party  has  sufficient  funds  to  his  or  her  credit  at  the 
Agency  office  to  pay  all  or  part  of  such  judgement,  the  Superintendent  may 
certify  to  the  Secretary  of  the  Interior  the  records  of  the  case  and  the 
amount  of  available  funds.   If  the  Secretary  shall  so  direct,  the  disburs- 
ing agent  shall  pay  over  to  the  injured  party  the  amount  of  judgement  or 
Such  lesser  amounts  as  may  be  specified  by  the  Secretary  froai  the  account 
of  the  delinquent  party. 

A  judgement  shall  be  considered  a  lawful  debt  in  all  the  proceedings  held 
by  the  Departmsnt  of  the  Interior  or  by  the  Tribal  Court  of  the  Northern 
Cheyenne  Reservation  to  distribute  descendants  estates. 

SECTION  6:   Default 

Any  Indian  who  shall  fail  to  repay  the  funds  loaned  him  by  the  Tribe  in 
keeping  with  the  loan  agreement  as  originally  approved  or  amended,  or 
who  shall  improperly  use  such  funds,  shall  be  deemed  guilty  of  default 
and  upon  conviction  thereof,  he  may  be  ordered  by  the  Court  to  liquidate 
all  or  sufficient  amounts  of  his  property  to  repay  the  loan  in  full.  The 
officiers  in  charge  of  such  liquidation  shall  conform  to  the  loan  agree- 
ment and  will  otherwise  be  at  the  discretion  of  the  Court.   (See  Ord.  No. 
2  -(66)) 


11 51 I nd i an  country  defined 

..-.^v  ...  vu...(..,.c  provided  in  sections  1154  and  1156  of  this  title,  the 
term  "Indian  country",  as  used  in  this  chapter,  means  (a)  all  land  within 
the  limits  of  any  Indian  reservation  under  the  jurisdiction  of  the  United 
r^f^tt'i  gjvernnent,  nouvi thistanding  tne  issuance  of  any  patent,  and,  in- 
cluding rights-of-way  running  through  the  reservation,  (b)  all  dependent 
Indian  cotmunities  within  the  borders  of  the  United  States  whether  within 
the  original  or  subsequently  acquired  territory  thereof,  and  whether  within 
or  without  the  limits  of  a  state,  and  (c)  all  Indian  allotments,  the  Indian 
titles  to  which  have  not  been  extinguished,  including  rights-of-way  running 
through  tho  same.   June  25,  194y,  c  645,  62  Stat.  757:  May  24,  1949,  c.  139, 
25,  63  Stat.  94. 
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11 52  Laws  governing 

Except  as  otherwise  expressly  provided  by  law,  the  general  laws  of  the 
United  States  as  to  the  punishment  of  offensos  committed  in  any  place 
within  the  sole  and  eAclusive  jurisdiction  of  the  United  States,  except 

the  Di 'strict  of  Colur-.bii,  shall  pxterd  to  th^  In-liT.  ro'i::N-v. 

lni:>  section  shall  not  e<tend  to  offences  co",',!itiod  bj   orie  liiJui.  uyninst 
the  person  or  propei'ty  of  another  Indian,  nor  to  any  Indian  committing  any 
offense  in  the  Indian  country  who  has  been  punished  by  the  local  law  of  the 
tribe,  or  to  any  case  where,  by  treaty  stipulations,  the  exclusive  juris- 
diction over  such  offenses  is  or  niay  be  secured  to  the  Indian  tribes  re- 
spectively. June  25,  1943,  c.  645,  62  Stat.  757. 

1153  Offenses  committed  within  Indian  country 

Any  Indian  who  commits  against  the  person  or  property  of  another  Indian 
or  other  person  any  of  the  following  offenses,  namely  murder,  manslaughter, 
rape,  incest,  assault  with  intent  to  kill,  assult  with  a  dangerous  weapon, 
arson,  burglary,  robbery,  and  larceny  within  the  Indian  country,  shall  be 
subject  to  the  same  laws  and  penalties  as  all  other  persons  committing  any 
of  the  above  offenses,  within  the  exclusive  jurisdiction  of  the  United  States 

As  used  in  this  section,  the  offense  of  rape  whall  be  defined  in  accordance 
with  the  laws  of  the  State  in  which  the  offense  was  corjnitted,  and  any  In- 
dian who  commits  the  offense  of  rape  upon  any  female  Indian  within  the  In- 
dian country,  shall  be  imprisioned  at  the  discretion  of  the  court. 

As  used  in  this  section,  the  offense  of  burglary  shall  be  defined  and  pun- 
ish{;c  in  accordance  with  the  laws  of  the  State  in  which  such  offense  was 
committed.  June  25,  1948,  c.  645,  62  Stat.  758;  May  24,  1949,  c.  139, 
26.  63  Stat.  94. 
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A  BRIEF  EXPLANATION  OF  THE  TAXES  AFFECTING  THE  PRODUCTION  W 

ARE  AS  FOLLOWS: 

'   Strip  Coal  Mines  License  Tax  is  based  on  total  tomiage  extracted  and  the 
heat  content' of  the  coaT!  The  reclemation  credit  has  been  removed  from 

a)  For  each  ton  of  coa)  hdving  a  British  Thermal  Unit  (BTU)  rating  per 
pound  of  seven  thousand  (7,000)  or  less,  twelve  cents  (S  .12)  per  ton. 

b)  For  each  ton  of  coal  having  a  BTU  rating  of  seven  thousand  one  (7,001) 
to  eight  thousand  (8,000).  twenty-two  cents  ($.22)  per  ton. 

c)  For  each  ton  of  coal  having  a  BTU  f-ating  of  eight  thousand  one  (8,001) 
to  nine  thousand  (9,000),  thirty-four  cents  (S.34)  per  ton. 

d)  For  each  ton  of  coal  having  a  BTU  rating  of  nine  tnousand  one  (9,001) 
and  up,  forty  cents  ($.40)  per  ton. 

2.  Corporation  License  Tax  is  a  license  fee  paid  by  the  company  for  carrying 
on  business  in  the  state.   It  is  based  on  totol  net  income  received  in  the 
preceding  fiscal  year.  It  is  computed  by  taking  6-3/4  percent  of  the  total 
net  income  for  the  taxable  period.  The  minimum  tax  under  this  classifica- 
tion is  not  less  than  $50.00. 

3.  Net  Proceeds  Tax  is  based  on  the  number  of  tons  of  coal  extracted  during     ( 
the  taxable  period  and  is  computed  from  the  returns  of  the  gross  product 
yielded  from  the  mine  and  its  gross  value  in  dollars  and  cents. 

4.  Property  Tax  included  taxation  on  all  mines,  minerals,  and  quarries  in  and 
under  the  land.  Also  included  are   improvements,  including  all  buildings, 
structures,  fixtures  and  fences.  Rail  facilities  and  power  transn^ission 
lines  are  in  the  category  also  as  long  as  they  lie  within  the  parameters 
of  the  company's  property. 

5.  Electrical  Energy  Production  License  Tax  is  another  license  tax  levied 
against  utilities  or  power  producers.  The  law  states  that  ewery   cor- 
poration engaged  in  the  generation  of  electricity  pays  the  sum  of  1-1/4 
percent  of  the  gross  amount  reported  during  the  taxable  period. 

6.  Resource  Indemnity  Trust  Ac t_.  Tho  purpose  of  the  act  passed  by  the  1973 
LegTslVture" is  to  provide  security  against  damage  to  the  environment  by 
the  extraction  of  non-renewable  natural  resources.  The  tax  is  levied 
upon  mining,  extracting,  or  p*-nrluci  .o  rrliner'Jl^  in  the  jrount  of  l.trn.lj- 
five  dollars  (S25),  together  with  an   additional  sum  computed  on  the  gross 
value  of  the  product.  The  rate  of  the  is  one-half  of  one  percent  (1/2  of  1 
percent)  of  the  amount  of  gross  value  of  the  product  at  the  tir.e  of  extraction, 
if  the  product  is  ir  excess  of  five  thousand  dollars  (5,000). 
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CONSTRAINTS  TO  COAL  OFVELOPMlNT 

Uewelopnient  of  coal  resources  in  Montana  and  on  the  Northern  Cheyenne  Reser- 
vation are  spmewhdt.  constrained  by  several  Icjdl  actions  which  are  currer.tly 
beinij  Loniidereo.   They  ire,   and  not  necessarily  in  order  of  importance  or 
priority: 

1.  Appeal  of  the  Hollowbreast  decision,  presently  in  Circuit  Court,  San 
Francisco. 

2.  Request  of  northern  Cneyerne  Tribal  Council  to  void  all  exploration 
permits  and  nining  leases. 

3.  Tne  Sierra  Club  request  for  injunction  en  coal  developfiient  -  Montana 
and  Wyoming. 

The  outcome  of  these  three  suits,  depending  upon  direction,  could  have  a  pro- 
found effect  on  the  mining  of  coal  in  the  region. 


SIERRA  CLUB  CONCERNS 


INTRODUCTION' 


1.  Tnis  case  involves  the  massive  development  of  northeastern  Wyoming, 
eastei'n  Montana,  western  North  Dakota  and  western  South  Dakota.  Based  on 
tne  most  extensive  coal  reserves  in  the  world,  strip  mines,  power  plants, 
coal  gasification  and  liquefaction  plants,  railroads,  aqueducts,  transmission 
lines,  and  new  cities  and  towns  have  been  begun  or  are  expected  to  be  built 
during  the  next  few  years.  Federal  agencies  have  already  made  many  decisions 
concerning  this  development  and  will  make  many  more  decisions  to  enter  into 
coal  leases,  to  approve  mining  plans,  to  enter  into  options  or  contracts  for 
water  from  federal  reservoirs,  to  permit  diversion  of  water  from  or  placement 
cf  structures  in  navigable  waterways,  to  grant  permits  for  transmission  lines 
to  cross  navigable  waters,  and  to  grant  rights-of-way  across  federal  lands. 
No  coriprehensive  environmental  irnpact  statement  or  interdisciplinary  study 
has  been  made  of  the  entire  development  or  of  any  single  federal  action  taken 
as  part  of  it.  This  complaint  alleges  that  defendants'  proposed  actions  which 
will  perr.it  significant  coal  development  to  occur  without  preparation  of  a 
cor.tprehetJSive  environmental  statement  and  interdisciplinary  study  violate  the 
National  Environr;ental  Policy  Act. 

JURISDICTION 

2.  The  jurisdiction  of  this  Court  is  based  upon  the  Adrinirtr^tive  Prc- 
c-.'dure  P--.1,   b   I'.S.C.  70i-/'Cj,  .-.■uzn   provioes  foi  judicial  review  of  actions 
of  federal  agencies;  upon  28  U.S.C.  1331(a),  which  gives  the  district  courts 
jurisdiction  over  cases  involving  federal  questions  in  which  the  amount  in 
cctrovcsy  exceeds  S10,000;  and  upon  28  U.S.C.  1361,  which  gives  the  district 
courts  jurisdiction  over  actions  in  the  nature  of  mandamus.  The  matter  in 
controversy  exceeds  $10,000,  exclusive  of  interest,  costs  and  attorneys'  fees. 

•Copy  of  Sierra  Club  Suit  -  Wirth  Associates  files 
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Plaintiffs  in  the  suit  are: 

The  Sierra  Club 

national  Wildlife  Federation 

Northern  Plains  Resources  Council 

''O'.'.^r.:.  Loir;je  uf  r,'u  len  '.o'.'.-is 
Montana  Wilderness  Association 
I'tontana  Leogue  of  Conservation  Voters 
League  of  Woman  Voters  of  South  Dakota 

Defendants  are: 

Rogers  C.  B.  Morton,  Secretary  of  the  Interior 

Burton  W.  Sillcock,  Director  of  Bureau  of  Land  Management 

Marvin  Franklin,  Assistant  Secretary  for  Indian  Affairs 

Gilbert  G.  Stamm,  Conmissioner  of  Bureau  of  Recla.T^tion 

Vincent  E.  McKelvey,  Director  of  U.S.  Department  of  Geologic  Survey 

Earl  L.  Butz,  Secretary,  Department  of  Agriculture 

John  R.  McGuire,  Chief  of  Forest  Service 

Howard  H.  Callaway,  Secretary,  Department  of  the  Army 

Lt.  General  F.  V.  Clark,  Chief,  U.S.  Army  Corps  of  Engineers 

CLAIMS 

First  Claim 

38.  The  National  Environmental  Policy  Act  of  1969,  42  U.S.C.  4321,  et 
seq. ,  requires  that  Federal  agencies  prepare  an  environmental-impact  state- 
ment before  taking  any  "major  federal  action  significantly  affecting  the  qual- 
ity of  the  human  environr«nt. "  42  U.S.C.  4332(2)(C).  The  action  that  defend- 
ants have  taken  and  are  expected  to  take  concerning  coal  develop<T-,ent  in  the 
Northern  Great  Plains  region,  as  described  in  paragraphs  31  and  32  above,  are 
plainly  major  Federal  actions  requiring  preparation  and  consideration  of  an 
environmental-impact  statement  because  individually  or  at  lease  cumulatively, 
they  have  an  enormous  impact  on  the  region's  environment. 

39.  The  failure  of  defendants  to  prepare  and  consider  a  comprehensive 
environm.ental -impact  statement  concerning  coal  development  in  the  Northern 
Great  Plains  region  before  issuing  any  coal  prospecting  permits  or  mining 
leases,  approving  any  coal  exploration  or  mining  plans,  entering  into  options 
or  contracts  for  the  sale  of  water,  granting  water  rights,  delivering  water 
under  existing  options  or  contracts,  approving  diversion  of  water  from  or 
placement  of  structures  in  navigable  waterways,  granting  permits  for  trans- 
mission lines  to  cross  navigable  waters,  granting  right-of-way  permits  fcr 
transmission  lines,  pipelines,  aqueducts  or  railroads,  or  taking  any  other 
actions  concerning  coal  development  in  the  Northern  Great  Plains  regf"~   ' 
Idtes  the  National  Environmental  Policy  Act. 


jion  vio- 


Second  Claim 

40.  Section  102(2)(A)  of  NEPA,  42  U.S.C.  4332(2)(A),  requires  "all  agen- 
cies of  the  Federal  Government  *  *  *  [to]  utilize  a  systematic,  interdisci- 
plinary approach  which  will  insure  the  Integrated  use  of  the  natural  and  so- 
cial sciences  and  the  environmental  design  arts  in  planning  and  in  decision 
making  which  ray  have  an  impact  on  man's  environment."  Section  102(2)(D),  of 
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NEPA,  42  U.S.C.   4332(2)(D),  requires   "all  agencies  of  the  Federal  Government 
*  *  *  [to]  study,  develop,  and  describe  appropriate  alternatives  to  recciiriend- 
ed  courses  of  action  in  any  proposal  which  involves  unresolved  conflicts  cor- 
CiirnJng  altorndtive  uses  of  avdilablo  reso'jrcc"^. "     Thi   f.^nj,'.'?  u!"  JoferiJurits 
to  make  systematic   interdisciplinary  studies  of  the  Northern  Great  Plains 
region  or  to  study,  develop  and  describe  apO'  ?  ;i1 ':-err  a'lves  l.*;.'c»  i\- 

\.j  :::ij  coal   p.o^pacLinj  >Jdrinics  or  mining   » o,  approving  any  coal  ex- 

oloration  or  mining  plans,  entsrincj  i.-.to  options  or  contracts  for  th-j  sale  of 
water,  granting  v/ater  rights,  delivering  water  from  existing  options  or  con- 
tracts, approving  diversion  of  water  fron  or  placer.ent  of  structures  in  navi- 
gable waterways,  granting  permits  for  transmission  lines  to  cross  navigable 
waters,  granting  right-of-way  pemits  for  transmission  lines,  pipelines,  aque- 
ducts, or  railroads,  or  taking  any  other  actions  concerning  coal   development 
in  the  Northern  Great  Plains  region  violates   the  National   Environmental   Policy 
Act. 

RELIEF 

WHEREFORE,  plaintiffs  pray  that  this  Court: 

1.  Enter  a  declaratory  judgment  that  the  National  Environmental  Policy 
Act  is  violated  if  defendants  issue  any  coal  prospecting  permits  or  mining 
leases,  approve  any  coal-exploration  or  mining  plans,  enter  into  options  or 
contracts  for  the  sale  of  water,  grant  water  rights,  deliver  water  under  ex- 
isting options  or  contracts,  approve  diversion  of  water  from  or  placenent  of 
structures  in  navigable  waterways,  grant  permits  for  transmission  lines  to 
cross  navigable  waters,  grant  right-of-way  permits  for  transmission  lines, 
pipelines,  aqueducts  or  railroads,  or  take  any  other  action  involving  or  af- 
fecting coal  development  in  the  Northern  Great  Plains  region  without  prepar- 
ing a  comprehensive  environmental-impact  statement  and  interdisciplinary 
studies  of  coal  and  coal -related  development  of  the  region  which  meet  the 
requirements  of  the  National  Environmental  Policy  Act. 

2.  Enjoin  defendants  from  issuing  any  coal  prospecting  permits  or  mining 
leases,  approving  any  coal  exploration  or  mining  plans,  entering  into  options 
or  contracts  for  the  sale  of  water,  granting  water  rights,  approving  diversion 
of  water  from  or  placenent  of  structures  in  navigable  waterways,  deliverirg 
water  under  existing  options  or  contracts,  granting  right-of-way  perr.its  for 
transmission  lines,  pipelines,  aqueducts  or  railroads,  granting  permits  for 
transmission  lines  to  cross  navigable  waters,  or  taking  any  other  action  in- 
volving or  affecting  coal  development  in  the  Northern  G'-e^t  PI  .Tin-;  r2'-'o'. 
withou-  preparing  a  ccmprerensive  environmental -impact  statement  and  interdis- 
ciplinary studies  of  coal  and  coal -related  development  of  the  region  v.hich 
meet  the  requiren;ents  of  the  National  Environmental  Folic  A«-t- 

3.  Order  defendants,  prior  to  issuing  any  coal  prospecting  permits  or  fin- 
ing leases,  approving  any  coal  exploration  or  mining  plans,  entering  Into  op- 
tions cr  contracts  for  the  sale  of  water,  granting  water  rights,  delivering 
water  under  existing  options  or  contracts,  approving  diversion  of  water  from 
or  placement  of  structures  in  navigable  waterways,  granting  pemits  for  trans- 
mission lines  to  cross  navigable  waters,  granting  right-of-way  permits  for 
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transnission  lines,  pipelines,  aqueducts  or  railroads,  or  taking  any  other  ac- 
tion involviny  or  affecting  coal  development  in  the  Northern  Great  Plains  re- 
gion to  prepare  and  consider  a  comprehensive  environmental  impact  stater^ent 
and  to  cniduct  interdisciplinary  studies  of  all  aspects  or"  coal  and  coal- 
related  development  in  the  region  which  meet  the  requirements  of  the  National 
Environmental  Policy  Act. 

4.  Deter.nine  that  plaintiffs  are  entitled  to  payriant  of  their  attorneys' 
fees  and  costs;  and 

5.  Provide  such  other  relief  to  plaintiffs  as  the  Court  may  deem  just  and 
appropriate. 

Should  this  request  for  a  declaratory  judgment  be  found  in  favor  of  the  Plain- 
tiffs, the  mining  operation  which  mignt  occur  on  the  Reservation  may  be  cur- 
tailed until  an  environmental  impact  analysis  and  statement  are  prepared  and 
approved  by  the  Bureau  of  Indian  Affairs,  and  others. 

CHEYENNE  TRIBE  vs.  HOLLOWBREAST .  et  al . 

This  case  was  heard  in  Federal  District  Court  in  Billings  last  year,  the  de- 
cision being  rendered  by  Judge  W.  J.  Jameson  on  September  29,  1972.  The  case 
has  been  appealed  to  the  Ninth  Circuit  Court  of  Appeals  in  San  Francisco. 
The  decision  is  pending. 

There  are  four  matters  in  questions: 

1.  "l^'hether  or  not  the  defendants  (Hollowbreast  et  al.)  and  their  prede- 
cessors in  interest  received  a  vested  property  right  in  the  minerals  in  and 
under  their  respective  allot(r«nts  which  is  protected  by  the  Fifth  A;nendnent 
of  the  United  States  Consitution  by  virtue  of  the  Act  of  June  3,  1926  (44 
Stat.  690)  as  amended; 

2.  "Whether  or  not  the  defendant  class  is  entitled  to  the  revenues  re- 
ceived by  the  plaintiff  (Cheyenne  Tribe)  by  virtue  of  the  execution  of  leases 
and  permit  covering  the  minerals  in  and  under  their  respective  allotments. 

3.  "Whether  or  not  plaintiff  is  liable  to  the  defendants  for  damages 
done  to  the  surface  of  their  respective  allotments  by  the  permittees  and 
lessees  of  the  plaintiff  in  exploring  for  mineral  deposits  in  and  under  said 
allotments. 

4.  "Whether  or  not  the  defendants  are  entitled  to  an  injunction  to  enjoin 
the  plaintiff  and  its  permittees  and  lessee*;  fr^  yoirg  -jpon  their  resi^ectiv^ 
a'.  lct.:T.pn:s  for  tne  purpose  of  exploring  for  mineral  deposits." 

Judge  Jameson  has  written  a  long  well  reasoned  decision.  His  conclusions: 

"I  conclude  that,  consistent  with  Congressional  policy  and  comparable  al- 
lotment acts  reserving  minerals  to  a  tribe,  the  Northern  Cheyenne  Allotment 
Act  of  June  3,  1926,  also  reserves  sufficient  power  in  the  Congress  to  re- 
serve the  Northern  Cheyenne  mineral  estate  'in  perpetuity  for  the  benefit  of 
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the  tribe',  and  that  the  allottees,  their  heirs  and  devisees,  received  no 
'veste^  property  right  in  the  minerals  v/hich  is  protected  by  the  Fifth 
AT.endment.'  The  reserved  mineral  estate  is  unallotted  tribal  land  subject 
to  the  control  and  management  of  Congress  under  Sections  1  and  3  of  the 
Northern  Cr.eyenne  Allotir,?nt  Act  of  Jjne  3,  1925  (44  Stat.  690)  as  amended. 

"This  conclusion  in  effect  disposes  of  the  remaining  issues  of  law  sub- 
mitted for  determination  prior  to  trial.  No  useful  purpose  would  be  served 
L^  a  detailed  discussion  of  these  issues." 

He  then  goes  on  to  say  that  income  from  rents,  royalties  or  other  profits 
from  the  sale  of  the  coal  would  also  go  to  the  tribe  and  not  the  individual 
allottees.  He  explains  that  the  defendants  would  not  be  entitled  to  either 
damages  or  an  injunction  "for  the  activities  of  the  Tribe  and  its  lessees 
in  exploring,  drilling  and  developing  their  mineral  estate." 

Results  of  the  appeal  to  the  Circuit  Court,  of  course,  cannot  be  predicted. 

TRIBAL  ACTION 

March  9,  1973 
Nr.  James  Canan 
Area  Director 
Billings,  Montana  59101 

Dear  Mr.  Canan ; 

By  the  authority  of  the  Act  of  July  24,  1968  (PL  90-424,  82  Stat.  424),  the 
Northern  Cheyenne  Tribe  is  authorized  to  consent  to  lease  our  coal  deposits 
for  mining  purposes  in  accordance  with  25  U.S.C.  395a-f  and  under  whatever 
rules,  regulations  or  conditions  the  Secretary  may  prescribe.  On  January 
IS,  1969  the  Secretary  prescribed  25  CFR  177  to  be  followed  in  the  leasing 
of  Indian  coal  deposits  such  as  ours. 

25  CFR  177.4  requires  a  series  of  events  which  must  occur  prior  to  the  issu- 
ance of  a  permit  or  a  lease.  The  Superintendent  is  required  to  make  or  cause 
to  be  made  a  technical  examination  of  the  prospective  effects  of  proposed  ex- 
ploratory or  mining  operations  upon  the  environment.  The  Superintendent  is 
also  required  to  establish  general  requirements  based  on  the  technical  exami- 
nation which  the  applicant  must  agree  to  meet.  The  applicant's  acceptance 
of  the  general  requirements  is  then  evidenced  by  incorporeting  those  require- 
merts  into  the  permit  or  lease  to  be  used  as  a  guide  by  the  oper-i^tor  in  the 
formulation  of  exploration  plans  (177.6)  or  of  mining  plans  (177.7). 

After  examining  the  documents  listed  on  the  attachment,  we  find  that  there  are 
no  9e(ieral  requirements  which  were  established  on  the  basis  of  the  required 
tecnnical  examination  by  the  Superintendent  and  then  incorporated  into  the 
permits  or  leases.  Our  conclusion  is  supported  by  a  memorandum  from  Deputy 
Cornissioner  John  0.  Crow  to  your  office  on  November  17,  1972,  wherein  Mr.  Crow 
ordered  compliance  with  177.4  specifically.   In  addition,  on  December  12,  1972 
Assistant  Director  Maurice  W.  Babby  sent  a  memorandum  to  our  Superintendent 
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which  directed  him  to  give  "top  priority"  to  the  completion  of  the  required 
technical  examinations  and  reports  "to  the  exclusion  of  other  duties  until 
finished,  if  this  is  necessary." 

We  firmly  believe  that  the  failure  of  the  S'jperinlendent  to  make  the  required 
technical  examination,  his  failure  to  establish  the  required  general  require- 
ment?;, the  pemits  and  l^'dse'i  const  i  t..te  vinlaticn.  of  the  5:;creLd'j 's  regula- 
tions to  the  extent  that  all  existing  permits  and  leases  must  be  voided. 

Unquestionably  the  action  which  we  demand  that  you  take  in  this  matter  will 
provide  violent  reactions.  However,  we  are  not  concerned  with  what  effect  such 
action  will  have  on  the  five  coal  companies  now  on  our  reservation.  What  we 
are  concerned  about  and  protest  and  will  not  abide  with  is  any  attempt  by  any 
Departxent  official  to  ignore,  without  our  formal  consent  and  without  proper 
Departmental  authority.  Secretarial  regulations  which  are  designed  to  protect 
O'jr  tribal  interests. 

In  checking  10  BIAM  7,  Section  2.7,  we  are  unable  to  find  any  authority  which 
permits  the  Superintendent  to  disregard  Part  177.   It  is  our  belief  that  due 
to  the  extensiveness  of  the  coverage  of  177.4  (a)  (1),  a  waiver  of  this  pro- 
tection would  have  to  come  from  the  Secretary  in  writing  in  addition  to  our 
formal  consent  to  disregard  the  applicable  regulation.  We  have  not,  and  will 
not,  consent  to  waive  this  protective  measure;  and  we  are  unable  to  find  any 
authority  for  the  Superintendent  to  waive  it  for  us. 

In  addition,  we  strongly  protest  the  assumption  on  the  part  of  Deputy  Commis- 
sioner Crow  that  the  documentation  required  by  Part  177  may  be  compiled  after 
the  issuance  of  permits  and  leases  and  that  such     action,  after  the  fact, 
could  place  the  permits  and  leases  in  compliance.  The  language  of  Part  177  is 
quite  clear:  the  technical  examination  of  the  "prospective  effects"  must  be 
made  and  the  general  requirements  established  "before  the  issuance  of  a  permit 
or  lease...,"  not  after.  Otherwise,  the  purpose  of  the  regulations  as  set  out 
in  177.1  would  be  of  no  value. 

In  reviewing  the  permits,  there  are   no  standards  or  requirements  stated  at  all; 
but  177.4  requires  such.   In  reviewing  the  leases,  certainly  no  one  would  make 
an  attempt  to  characterize  the  language  of  Paragraph  4  -  PROTECTION  OF  ENVIRON- 
MENT as  stating  standards  which  have  been  established  by  the  Superintendent. 
Does  the  following  language  of  the  lease  in  any  way  reflect  the  considerations 
which  are  required  by  177.4  (a)  (1): 

The  le<iS9e  aggr-^es: 

(a)  To  conduct  operation  so  a_s  no^t  to  polju^e... 

(b)  To... hold  erosion  and  flood  damage  to  a  minimum. 

(c)  To  terrace  and  landscape. . .in  a  reasonable  manner... 

(d)  To  conduct  operations  that  will  minimize  air 
polutiori...   (emphasTs  added) 
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We  believe  that  Part  177  was  designed  to  preclude  e>jctly  what  Paragraph  4 
allows  --  the  setting  of  environmental  standards  by  the  lessee.  VJnat  exactly 
is  neant  by  the  terms  underlined  above?  Is  "mininun"to  be  interprpte-J  on  the 
basis  of  Pcaborly's  disl-'-e  of  high  opcratiivj  costs?  What  does  "reasonable 
manner"  mean  to  a  person  who  will  not  have  to  live  on  our  reservation  after 
the  coal  i"^  gone?  It  is  our  opinion  that  Tart  177  deliberately  places  in  the 
hjr-.uo  of  Liid  Super  intendent  the  authority  to  take  these  matters  into  considera- 
tion before  the  n-jGuti  j'iu:i:  b^qir,. 

It  is  our  belief  tnat  trie  Secretary  made  the  SuperintcnJent  responsible  for 
the  technical  examination  and  for  the  general  requirements  in  order  to  make 
certain  that  the  prevailing  view  in  the  leases  would  be  that  of  one  who  must 
be  concerned  with  the  quality  of  the  environ::ient  after  the  rapacious  machines 
and  corporate  people  have  finished  their  job  of  making  profits  for  their  com- 
pany and  have  left  our  reservation.  Also,  so  important  is  this  matter  of  pro- 
tecting our  lands,  water  and  air  th-^t  the  Secretary  required  a  prospective 
assessr.ent  which  would  insure  that  the  lessees  v/ould  be  forced  to"  take  into 
account  the  added  costs  of  environmental  protection  and  adjust  their  bids  and 
royalty  payments  accordingly.  However,  as  the  situatioti  ricw  stands,  the  les- 
sees stand  in  the  position  of  the  Superintendent  in  determining  what  standards 
must  be  met  in  the  protection  of  the  environment,  or,  in  other  words,  what  per- 
centage of  their  profits  they  will  spend  in  minimizing  damage  to  our  land, 
water  and  air  while  operating  and  in  restoring  our  environment  when  they  leave. 
As  we  see  the  situation  now,  it  is  our  belief  that  we  have  been  placed  in  the 
position  in  which  the  Navajo  and  Hopi  Tribes  now  find  themselves.  Although 
those  Tribes  have  protested  the  pollution  of  their  air,  and  the  mining  of 
their  water  and  other  damaging  activities  of  the  energy  companies,  they  are 
informed  by  the  companies  that  they  are  operating  in  a  reasonable  manner  and 
are  doing  everything  possible  to  minimize  pollution. 

Given  the  mandatory  language  of  Part  177,  language  which  would  be  difficult 
not  to  understand  or  to  misinterpret,  we  are  forced  to  conclude  that  the  Bu- 
reau approved  permits  and  leases  in  order  to  accommodate  the  legal  and  prac- 
tical requirements  of  the  coal  companies.   This  the  Bureau  may  not  do.   Its 
only  concern,  as  required  by  the  Secretary's  orders,  is  the  protection  of  the 
tribe's  interests.  This  the  Bureau  has  failed  to  accomplish  even  though  ex- 
plicitly ordered  to  do  so.  We  regard  the  failure  of  the  Bureau  to  comply 
with  Part  177  as  being  not  only  illegal  but  also  as  constituting  such  bad 
faith  that  the  permits  and  leases  are  tainted  to  the  extent  that  they  must 
be  voided  in  order  that  new  negotiations  may  proceed  in  the  manner  which  is 
required.  Nothing  less  will  the  tribe  agree  to. 

Further,  we  protest  the  idea  that  the  leases  listed  on  the  attachment  are 
not  subject  to  Part  177.   It  is  0'.;r  opin'iop  that  pemits  ^.■'d  leases)  am   two 
S'jpardts  legal  arratigements,  exchanging  rights  of  an  entirely  different  nature  - 
one,  the  right  to  explore;  the  other,  the  right  to  mine.  As  such  we  believe 
that  the  leases  are  also  subject  to  voidance  due  to  the  fact  that  they  were 
approved  after  January  18,  1969.  Part  177.2  (c)  provides; 

The  regulations  in  this  part  shall  apply  only  to 

permits  0£  '      issued  sjbsoquent  to  the  date 

on  which't'      lulations  become  effective. . .(emphasis  added) 
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It  is  our  opinion  that  Peabody's  lease?,  dated  November  17,  1970  are  subject 
to  Part  177. 

Ke  believe  that  the  purported  legal  effects  of  the  permits  and  leases  should 
be  suspended  penJiiig  the  outcor.e  of  oui  complaint. 


Siiiv 


r'  L- 


s/Al len  Rowland 

Allen  Rowland,  President 

Northern  Cheyenne  Tribal  Council 


Attachments:  4 
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SALtS 

1)  notice  of  Competitive  Sale  No.  2,  May  27,  1969. 

2)  Sole  :\o.    3,  January  22,  1971 . 
PROSPECTING  PERMITS 

1)  C57-P-30  11)  C-S7-P-41 
August  18,  1969  June  16,  1971 
Peabody  Coal  Company  Meadowlark  Farms,  Inc, 

2)  C57-P-31 
August  13,  1969 
Peabody  Coal  Company 

3)  C57-P-3?  *  "■"•'»  •         "  •''• 
August  18,  1969  '*.-'  '  ,      ■  ■:.:% 
Peabody  Coal  Company  (•;;•. 

4)  C57-P-40 
May  21,  1971 
Nteadowlark  Farms,  Inc. 

5)  C57-P-42 
May  21.  1971 
Chevron  Oil  Company 

6)  C-57-P-43 
May  21,  1971 
Consolidation  Coal  Company 

7)  C-57-P-4H 
May  21,  1971 
Meadowlark  Farms,  Inc. 

8)  C-67-P-45 
June  14,  1971 
Bruce  L.  Ennis 

9)  C-57-P-46 
June  14.  1971 
Norsworthy  &  Reger 

10)  C-57-P-47 

June  14,  1971 
Norsworthy  &  Reger 


COAL  LEASES 
14-20-0257-897 
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COAL  LEASES  (Con) 

14-20-0257-899 

14-20-0257-900 

i; -20-0257 -3^01 

14-20-0??7-902 

14       '-903 

PeaiiuM,/  Loal   Company 

November  17,  1970 


Real  Property  Management  Dec.  12,  1972 

323 


Memorandum: 

To:    Superintendent,  Crow  Agency 

Superintendent,  Northern  Cheyenne  Agency 
Attention:  Real  Property  Management 

From:  Office  of  the  Area  Director 

Subject:  Indian  Coal  Lease  and  Permit  Technical  Examinations 
Required  B-25  CFR  177.4 

Enclosed  herein  is  a  copy  of  Deputy  Commissioner  Crow's  memorandum  of 
November  17  concerning  the  accomplishment  of  the  technical  examinations 
required  by  the  cited  regulation. 

You  were  informed  of  the  necessity  for  makinj  these  examinations  and 
the  subsequent  documenting  of  the  records  with  the  reports  of  your  find- 
ings some  tine  ago.   In  view  of  the  memorandum  from  Mr.  Crow  and  the  cir- 
cumstances which  required  it  to  be  written,  we  request  that  the  necessary 
technical  examinations  and  reports  be  made  and  filed  for  every  permit  and 
lease  for  coal  exploration  or  mining  on  land  within  your  jurisdiction. 

The  need  to  expedite  the  completion  of  this  task  is  such  that  It  is  to  be 
given  top  priority  to  the  exclusion  of  other  duties  until  finished,  if 
th'it  is  necessary. 

If  we  can  furnish  additional  information  or  if  you  havp  any  questions, 
please  let  us  know. 

(Sgd)  Maurice  W.  Babby 

Assistant  Area  Director 

Enclosures 
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Bureau  of  Indidn  Affairs 
Washington  D.  C.  20242 

November  17,  1972 

Menorandum 

To:  Area  Directors,  RilV^r:;^.  f.'2vajo.  Albuquerque, 
and  Phoenix  Areas 

From:  Corr-^issioner  of  Indian  Affairs 

Subject;  Cor.ptroller  Generals  Report  Entitled  "Administration  of 
Regulations  for  Surface  Exploration,  Mining,  and  Reclama- 
tion of  Public  and  Indian  Coal  Lands,  Department  of  the 
Interior  (B-148523)" 

The  subject  report,  copy  of  which  is  enclosed,  was  released  by  the 
General  Accounting  Office  August  10,  1972. 

You  will  note,  on  page  five  of  the  Departmental  response,  it  is  stated 
that  instructions  have  been  issued  by  the  BIA  to  fully  document  the 
files  in  compliance  with  existing  regulations.  This  refers  to  the  con- 
sensus arrived  at  in  a  meeting  in  Phoenix,  Arizona,  the  v/eek  of  April 
14-18,  1969,  attended  by  personnel  from  the  US6S,  and  Washington  and 
several  Area  Offices  of  the  BIA. 

The  purpose  of  this  memorandum  is  to  reinforce  that  consensus,  which 
partially  concerned  the  initiation  and  physical  accomplishment  of  tech- 
nical examinations  required  by  25  CFR  177.4.   It  was  generally  agreed 
by  those  in  attendance  at  the  said  meeting  that  due  to  the  procedure 
of  offering,  in  most  cases,  large  blocks  of  land  for  competitive  bid 
it  could  be  both  unnecessary  and  physically  very  difficult  if  not  im- 
possible to  personally  inspect  all  lands  prior  to  a  sale  offering.  The 
data  available  in  the  offices  of  the  USGS  and  BIA  plus  the  familiarity 
of  the  field  offices  employees  with  the  land  could  preclude  the  neces- 
sity of  a  physical  on-site  inspection  in  ewery   case  to  comply  with  the 
intent  of  technical  examination.  However,  as  indicated  by  the  GAO  report, 
written  evidence  of  these  examinations  was  not  iri  e^cry   instance  found 
in  the  files. 

Vie  v.;>h  to  re-  ^.niiize  the  necessity  of  documenting  the  files  with  a  re- 
port which  will  indicate  that  a  technical  examination,  composed  of  either 
known  data,  personal  familiarity  of  field  staff  officers,  physical  ir.spec- 
tio'--,  0"'  ^  .v'.'.'ni^on  a^jprcach  ..ai  .■'lade  relat-ive  to  the  land  in  question 
prior  to  any  advertisement  or  negotiating  actions.  This  also  includes  all 
other  reports  required  by  25  CFR  177. 

s/  John  Crow 
Deputy  Commissioner 
Enclosure 
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APPENDIX  "A" 


A  NATURAL  RESOURCES  ADMINISTRATION  PROGRAM 


A  Natural  Resources  Administration  Program 

The  potential  for  use  of  the  natural  resources  on  and  beneath 
the  Reservation  and  the  Impacts  to  all  •      of  rssex'vation 
life  indicates  that  a  special  management  ^..;acture  be  established 
in  order  to  preserve  and  protect  the  tribe  from  any  adverco 
"""'■*   of  r.inlii,,  .'r  oMv!"  r,  :  Ji-co  uSv.-,  aad  in    '  /•  to 

and  pi-otect  the  reservation  itsr>lf.   T:      nage- 
"•'-'M   Structure  should  be  operative  under  the  guidance  and 
policy  making  and  directing  pov;er  of  the  tribal  council. 
At  the  present  time,  the  follov;ing  Council  committees  are 
responsible  for  various  areas  of  management.   They  are: 

Administrative 

CorrjTiUnity  Services 

Land 

Scholarship 

Housing 

Board  of  Health 

Range  Improvement 

Natural  Resources 

Economic  Development 

Range  Advisory 

701  Planning  Board 

Although  these  committees,  operating  under  the  guidance  of 
the  tribal  council,  have  functioned  in  an  adeauate  manner 
in  the  past,  the  coming  of  coal  mining  will  aad  another  degree 
of  magnitude  to  all  of  their  deliberations  and  responsibil- 
ities. 

It  is  felt  by  this  consultant  that  the  problems  v/hich  v/ill 
begin  to  occur  will  be  of  a  more  technical  nature  than  the 
tribe  has  had  to  deal  with.   Also,  because  of  an  ever-increas- 
ing emphasis  for  increased  self-determination,  especially 
over  coal-oriented  matters  of  jobs  and  revenue,  a  more  tech- 
nically oriented  operation  and  staff  will  be  necessary. 

In  the  face  of  these  efforts,  and  the  magnitude  of  potential 
coal  development  operations,  it  is  suggested  that  a  Natural 
Resources  Administrative  Program  be  established  by  the  Council, 
The  purpose  of  such  a  program  is  to  oversee  and  coordinate 
all  needs  resulting  from  or  depending  upon  natural  resource 
development. 

It  should  be  noted  that  within  the  proposed  management  structure 
the  existing  committees  still  have  a  role  and  input.  Thus  the 
operation  will  still  be  under  the  guidance  of  people  currently 
responsible  - -^  '■^-  "-''r  .'  ^jouncil. 

"ning  of  coal  and  reservation  funds  will,  as  stated 
•^  re  in  the  body  of  the  study  wi  ■•  1  bavr?  pr-,  f  >und!  effects 
tribe.   Hew  people  wiii  come  in,  new"  jobs  created, 
riur=  lir. ome  generated  to  be  spent  on  and  off  the  reservation, 
and  needs  created  in  the  public  and  private  service  sectors. 
Financing  methods  v.'ill  be  needed  to  insure  that  housing,  roads, 
public  services,  and  educational  facilities  can  be  constructed 
to  meet  the  needs  created  by  growth.   The  Tribal  planning 
effort  will  need  to  come  to  ^rips  with  problems  of  locations 
-•'or  housing,  educational  facilities,  sewer  and  water  facili- 
ties, and  an  expanded  retail  and  commercial  center  on  the 
reservation.   The  proper  allocation  of  these  various  needs 


can  be  controlled  and  guided  by  the  special  administrative 
and  management  branch. 

Tribal  Resources  and  Administrative^  Board 

riii^  (^,ivu;.  ij  L;.w  t  ■-»..  ^:  ^ .  ^-^^  ^^.  ^   ^^    the  Natural  Resources 
and  Administrative  Program.   Its'  membership  should  be  com- 
:     ■   ■         cn  f;      •).    of  tl.e  ex  •  ;■:.£  cvunril 

c         ,  ;  .  a  rei     .oative  of  the  represen- 

tative iro.T.  "the  industry.   This  board  wouj-q  ue  a  policy-rriaking 
body  responsible  to  the  Tribal  Council  on  matters  important 
to  the  preservation  of  natural  resources  and  lands  under 
consideration  for  exploitation. 

The  proposed  Tribal  Resources  and  Administrative  Board  should 
have  an  executive  director  who  would  manage  the  day  to  day 
operations  of  the  various  staff  groups. 

These  groups  should  deal  with  matters  relating  to  legal 
questions,  resource  coordination^  economic  development,  plan- 
ning and  liaison.   A  more  specific  outline  with  respect  to 
group  tasks  will  be  outlined  later  in  this  report,  along  with 
an  organization  chart.  The  executive  director  would  be  directly 
responsible  to  the  Board  for  the  proper  management  of  the 
staff  operations. 

The  background  of  this  person  should  be  in  the  field  of  natural 
resource  management  with  significant  managerial  and  admini- 
strative experience.   His  task  will  not  be  a  simple  one,  in 
that  he  will  be  dealing  with  a  program  which  will  have  an 
effect  upon  the  future  of  the  tribes  natural  resources  and 
therefore  their  primary  livelihood. 

Staff  Groups 

The  staff  groups  should  be  composed  mostly  of  technicians 
who  are  skilled  in  the  various  phases  necessary  for  proper 
implementation  of  tribal  natural  resource  policy  and  goals. 
The  major  areas  of  concern  are  Legal,  Resource  Management, 
Economic  Development,  and  Planning  and  Liaison.   Their  role 
will  be  doubly  important  in  that  it  is  they  who  will  be  in 
contact  with  the  coal  companies,  local  government,  and  tribal 
numbers  on  an  almost  day-to-day  basis.  Therefore  it  is  im- 
portant that  they  know  the  problems  first-hand. 

Le^al  Responsibility 

This  group  should  have  an  administrative  head  with  a  predom- 
inantly legal  backgroiuid  who  v/ill  direct  the  effoi-ts  of  his 
staff  and  proper  flow  of  duties.   The  primary  responsibility 
of  this  group  is  to  monitor,  inspect  and  advise  on  matters 
-     ■  '    ',c  coal  (^ormitr.,  i:ontracts  .-.-ith  the   coal  cc.-pnr.ic^, 
i  regulations,  and  enforcement  of  rules  and  regula- 

tions pertaining  to  the  proper  management  of  these  matters. 

This  group  must  also  work  with  the  coal  companies  to  make  sure 
that  the  applicable  regulations  are  workable  and  do  not  cause 
hardship  or  create  monumental  problems  of  implementation  or 
enforcement. 
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Resource  Mana.g;ement 

This  staff  group,  along  with  its  administrative  head  are  impor- 
tant in  that  their  responsibility. is  more  technical  in  nature 
and  d-als  inox'e  v;ich  the  stev/ardship  of  the  natural  resources 
and  surrounding  lands  which  may  be  affected  by  whatever  process 

tj  th-  T-'j30urc  j;:.   Tj>_  ]  .•■.'lir.inai-y  arcaj  oi"  su^- 
t,  -   •   :  ...ement  are;   soils,  agriculture,  hyriroiop;y,  geology, 
ecology,  forestry,  and  reclamation. 


Economic  Development 

The  task  of  this  staff  group  is  to  examine  the  type  and  amount 
of  the  revenues  returning  to  the  tribe  from  coal  mining  and 
indicate  to  the  board  various  areas  where  these  funds  might 
best  be  applied.   This  group  would  work  closely  with  the  Planning 
and  Liaison  group  to  ensure  a  coordinated  program.   One  of  the 
duties  of  this  group  would  be  to  excLmine  possible  sources  of 
investment  opportunities  for  surplus  tribal  funds. 

Planning;  and  Liaison 

The  duties  of  this  staff  group  would  be  to  set  up  and  establish 
the  critical  areas  of  need  v/ithin  the  tribal  context.   Obvious 
ones  are  housing,  health  care,  education,  and  shopping  oppor- 
tunities to  name  a  few.   This  group  would  establish  a  priority 
list  in  concert,  v/ith  the  board,  and  indicate  ways  to  develop 
programs  which  would  alleviate  existing  problem  areas.   The 
grcuD  v/ould  work  in  close  harmony  with  tne  economic  development 
staff  in  order  to  design  realistic  answers  based  on  potential 
revenues  expected  from  coal  development. 

In  addition  the  planning  and  liaison  group  would  prepare  a 
master  land-use  plan  indicating  the  future  directions  of  growth 
and  indicating  needs  as  they  can  be  projected  in  a  realistic 
fashion  from  the  tribal  viev/point.   This  could  also  entail  a 
close  working  relationship  with  the  coal  mining  and  power 
producing  industries  who  are  desirous  of  locating  on  the 
reservation. 

These  four  groups  should  work  closely  together  for  their 
unified  actions  will  result  in  significant  impact  upon  tlie 
tribe.   The  Executive  director  has  the  responsibility  of 
insuring  a  cooperative  atmosphere  betv/een  grouos  and  the  Board 
of  Directors. 


iii 


K 

a 

C) 

coo 

E- 
O 

►J 

com 

cd 

M 

CJ 

M 

O 

on 

o 

COH 

o 

f)-< 

M 

fri  rr: 

H 

^ 

H 

r^ 

o 

CQ 

^ 

M 

CQ2: 

ct: 

MM 

w 

E-H 

< 

a 

o 

ri 

4-> 

c 

0) 

E 

> 
o 

a 

E 

•H 


CD 

4J 


C 
O 


H   4J    fO 
H   COM    O 

CO  o  a)T3 


ti  .c  x:  ai  (D 


-._ 

o 

H 

■H 

M 

r  t 

tl 

O 

CO  c  a 

M 

C-. 

<D  o 

:^ 

o 

3-HM 

o 

-5 

d  -p  CO 

■zr. 

^ 

<D   CO   O 

O 

>  y,  (f) 

C5 

U 

:t-! 

a 

t,    4JCm 

c                           f. 

H 

^,                  o 

ultu 
logy 

gy 

gy 

try 
mati 

CT 

en  cj  o  o  o  w  <o 

r ) 

■< 

r-H-H    J-i  r  )  M    Q)  M 

CO 

^ 

•H   t< -CI   O   O    {-.   C) 

r-1 

O   ''O  X  O    O    O   O 

[1". 

•  '* 

w  cox:  bOa)«M  u 

w  ♦-> 

t:  c 

to  O  OJ 

4J-H   E 

tn  o  4.'  (U 

*-)  CO  to  o 

^     T 

•r(  t,  >-t  tl 

C  t:  6x.< 

(0 

a,  o  c>  c 

-3 

O.  O  U  (D 

CO 

w 

M 

CO 
CO 

§ 

o 

o 

O 

o 

CO<«        1 

CO 

z 

rt 

o 

M 

^ 

O 

o 

& 

o 

C3 

O 

a 

cu 

1v 


APPENDIX  "B" 


A  SUGGESTED  FORM  OF  RECLAi-lATION  GUIDELINES 


A  SUGGESTED  FORM  OF 
RECLAf-lATION  GUIDELINES^ 


♦Pattcned  after  Reclamation  Guidelines,  State  of  Montana,  Department 
of  State  Lands,  26-2.10(10).  1973. 


RECLAf-IATION  GUIDELINES 

I.  Introduction 

II.  Physical* 

III.  Hydrological  * 

IV.  Biologic* 

V.  Application  -  Strip  Mining  Permit 

VI.  Prospecting 

VII.  Preplanning 

VIII.  Mining  and  Reclamation  Plan 

IX.  Blasting 

X.  Water  Quality 

XI.  Topsoiling 

XII.  Planting  and  Revegetation 


^Source:  Recourse  Data  f;eces3ary  For  Successful  Mined  Land  Reclamation 
on  the  Northern  Cheyenne  Reservation,  by  John  Goers,  Adminis- 
trator, Reclamation  Division,  Department  of  State  Lands,  and 
Jim  Posewitz,  Chief,  Environment  and  Information  Division, 
Fish  and  Game  Department. 


I.    INTRODUCTION 

In  order  to  assure  longevity  of  lar.j  jn  tno  productive  sense,  the  Northern 
Cheyenne  must  have  sO'Te  type  of  a;>surances  thit  the  land  which  may  be  rir-^d 
for  coal  is  returned  to  a  state  similar  to  that  before  it  was  disturbed. 
Therefore,  sooe  type  of  reclarnation  regulation  should  be  r      '  ^or  tnis 
pijrpof,->.  P;   e;-.p1jin:d  l  1  i.e.'.'e' e  'r    <±e   text,  Lhj  Nortnarr.  .  -j-..ne  could 
ultimately  establish  a  procedure  whereby  the  State  of  Montana  would  enforce 
the  rules  and  regulatians.  On  the  other  hand,  the  Tribe  could  establish 
their  own  regulatory  procedures  and  enforce  them  be  enacting  the  favorable 
legislation  through  the  Tribal  Council.  The  proper  details  of  establishing 
Such  a  n.echanisn  should  be  worked  out  by  tribal  attorneys;  however,  this 
portion  of  the  Coal  Study  will  point  out  sore  of  the  more  important  features 
which  should  be  established  in  order  to  draft  worthwhile  regulations. 

Information  regarding  the  physical,  hydrologic,  and  biologic  systens  present 
at  the  mining  site  and  adjacent  area  must  be  obtained  prior  to  actual  min- 
ing operations.  Unless  this  is  done  and  the  systems  well  understood  and 
.  docurr.ented,  the  outcome  of  a  reclamation  plan  and  regulation  will  have  lit- 
tle chance  for  successful  impl cementation. 

Some  of  the  information  and  findings  may  indicate  that  special  mining  and 
spoil  handling  methods  would  need  to  be  established.  Such  findings  could 
indicate  that  different  equipment  or  special  physical  procedures  be  imple- 
mented. 

In  su^ration,  detailed  studies  of  the  overburden  material,  including  topsoil 
characteristics,  should  be  completed  early  in  the  mining  planning  procedure 
so  that  in  the  event  special  equipment  or  procedures  would  need  establishing, 
there  would  be  plenty  of  lead  time. 

II.    PHYSICAL  SYSTEMS 

The  pliysicdl  syste^rs  to  which  reclanation  must  relate  are  the  soils  and 
the  overburden.  The  surface  soil  material  naturally  present  on  the  areas 
to  be  disturbed  supports  all  of  the  uses  of  the  land  that  have  been  enjoyed 
in  the  past  as  well  as  all  present  uses  unrelated  to  mining.  Surface  soil 
materials  must  be  salvaged  for  reuse  in  reclamation  if  that  reclamation 
is  to  have  the  best  chance  of  being  successful.  Every  effort  should  be 
made  to  assure  that  all  disturbed  areas  are   covered  with  surface  soil 
materi  :^1  s . 

Itie  su;  I  salviige  portion  of  a  reclamation  plan  should  be  keyed  to  a  soils 
map  prepared  after  a  detailed  soil  survey.  The  plan  should  specify  how 
much  Surface  soil  materials  should  be  "^aveJ  froiii  areas  overlain  by  each 
Identifiable  soil  type.  The  specifics  should  be  straightforward  and  non- 
technical so  that  operators  will  have  little  difficulty  in  determining  how 
much  material  to  save  from  any  given  area.  Generally,  a  system  of  classi- 
fication such  as  follows  might  be  implemented: 

1.  Preparation  of  detailed  soils  map 

?.  Dotermination  of  physical  and  chemical  properties  of  each 

soil  type 
3.  Determination  of  amount  of  soil  cover 


Overburden  analysis 
--particle  size 
--weathering  rates 
--porosity  and  permeability 
--nutrient  level  chenical  analysis 
--ciri.-iin'ioL.f--'  tests 


both  surface  and  undergrour.d  hydrclcgic  systefns  must  be  vieW   understood 
prior  to  the  conviencerrent  of  mining.  Hydrologic  phenomena  may  constitute 
serious  reclamation  problems;  therefore,  it  is  of  primary  importance  that 
all  possible  impacts  of  mining  and  related  activities  upon  present  and 
projected  Reservation  water  uses  be  understood.  A  reclamation  plan  should 
set  forth  options  to  alleviate  the  problems  v/hich  my  occur. 

Several  of  the  factors  which  should  be  analyzed  are  as  follows: 

1.  Surface  water  studies 

--mapping  of  drainage  areas 

--quantities  of  flow 

--existing  water  uses  quantified  and  qualified 

--note  hazard  situations 

--impoundments 

--sedimentation  studies 

2.  Groundwater  studies 

--study  of  aquifers 

--bedding 

--proposed  groundwater  uses 

--identification  of  alternate  sources 

--evaluation  of  groundwater  recharge  sources 

IV.    BIOLOGICAL  SYSTEMS 

All  energy  flowing  through  living  communities  originates  at  and  is  totally 
dependent  upon  plant  communities  which  capture  solar  energy  and  convert  it 
to  food  for  all  living  things. 

Through  time  these  basic  plant  communities  involved  into  diverse,  complex, 
and  interrelated  groups  of  plants  suited  to  the  area  in  which  they  live. 
Consequently,  no  disruption  of  the  plant  coniiiunities  should  be  allowed  until 

l^'.-y  ere  dl}    i'f-?rti*'io^ .    -'ifieJ,  '■  '  '"'  •  .-^.'crinii   of  their  existence 
understood. 

The  following  studies  aro  suQgestc:!: 

1.  Soil  condition,  slope,  moisture  requirer.ients 

2.  Vegetation  maps  prepared 

3.  Topsoil  replacemert  schedules 

4.  Fertilization  and  plant  regeneration 

All  the  aninal  comnunlties  now  existing  essentially  depend  upon  the  native, 
fli verse  plan  comrnunitles  now  present  in  the  specific  area  to  be  mined. 
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Traditionally,  Indian  reservations  have  not  nianaged  game  populations,  but 
in  the  face  of  increasing  pressures  of  developn.ent,  this  factor  should  be 
examined  from  a  practical  standpoint. 

V-   APPLICATION  FOR  A  STRIP  f^IMNG  PTMI7 

(1)  All  tests,  analyses  cr  surveys  carried  out  pursuant  to  these 
rules  and  regulations  shall  be  performed  or  certified  by  a  qualified 
person.  The  r'ethod  cr^d/cr   procedures  used  in  a  given  test,  analysis  or 
Survey  shall  be  described. 

(2)  All  materials  received  to.vard  permit  application  prior  to  the 
formal  adoption  of  these  rules  may  be  accepted  by  the  Tribal  Council. 

(3)  An  application  for  a  strip  mining  permit  shall  be  made  on  forms 
provided  by  the  Tribal  Council. 

(4)  Tv.0  (2)  copies  of  all  applications,  maps,  reports  or  other 
informational  data  shall  be  required.   In  addition  to  the  information 
specifically  required  in  the  law,  the  following  information  shall  also  be 
included  as  part  of  an  application  for  a  strip  mining  permit: 

(a)  A  listing,  location  and  description  of  the  archaeological, 
historical,  ethnological  and  cultural  values  of  the  area  to  be  affected. 
When  possible,  such  values  shall  be  located  and  identified  on  accompanying 
maps.  Published  inforpational  research  or  other  information  must  be 
referenced. 

(b)  A  comprehensive  listing,  location  and  description  of 
significant  or  unique  scenic  and/or  geological  formations  or  sites. 

(c)  A  narrative  explanation  and/or  other  means  necessary  showing 
that  the  permit  area  does  not  possess  special,  exceptional,  critical,  or 
unique  characteristics  or  that  surrounding  land  does  not  possess  special, 
exceptional,  critical  or  unique  characteristics  that  would  be  adversely 
affected  by  mining . 

(5)  If  complete  information  regarding  subheadings  (a)  and  (b)  above 
has  been  previously  submitted  with  an  approved  prospecting  permit  covering 
the  sane  area,  duplication  will  not  be  required  if  the  information  is  judged 
to  still  be  relevant  by  the  Tribal  Council. 

(6)  The  applicant  shall  prominently  publish  an  announcement  of  his 
application  for  a  new  permit  as  a  legal  notice  in  a  daily  newspaper  generally 
circulated  in  the  county  of  the  operation.  The  announcement  shall  include 

a  detailed  legal  description  of  the  area  of  land  to  be  affected  in  the  permit 
year.     Proof  of  publication  shall  be  provided  the  Tribal  Council. 

(7)  At  least  thirty  (30)  days  but  not  more  than  sixty  (60)  days  prior 
to  the  annual  renewal  date  of  the  permit  the  operator  shall  submit  an 

app'i  ication  for  renewal  to  the  Tribal  Council.  This  application  shall  include 
and  the  maps  shall  show: 

(a)  The  exact  number  of  acres  of  land  affected  by  the  operation 
in  the  current  year. 

(b)  The  extent  of  backfilling  and  grading  performed  during  the 
current  permit  year. 

(c)  The  extent  of  revegetative  reclamation  (seeding  or  planting) 
performed  during  the  current  permit  year. 

(d)  Any  undistuibod  area  currently  permitted  but  which  will  be 
disturbed  during  the  next  permit  year.  An  operator  seeking  to  have  a  perrit 
renev/ed  shall  also  designate  current  pit  spoils,  roads,  treatment  facilities 
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and  sedirrent  basins,  and  other  features  that  will  be  utilized.  All  permit 
areas  not  renewed  shall  be  reclaimed  as  defined  by  current  regulations. 

(e)  Any  revisions  of  the  operating  procedures  as  previously 
acrroved  in  writing  by  the  Tribal  Council. 

(f)  Any  other  relevant  irformation  the  Tribal  Council  may  require. 

(0)  111  oil  cases  where  a  r.?^  ropicting  surfiic*'  co-'.ditions  is  reiuired, 
a  current  7-1/2  minute  U.S.  Geological  ^^iirvpv  ran  nr   p  uU'iUnt  <ihall  be 
submitted,  if  availatle.  Permit  and  f  a  scale 
c'  r.ji   less  than  400  feet  or  greater  than  Ovo  I'tet  to  lOc  Uic»i. 

VI.  PROSPECTING 

(1)  Application.  A  person  who  intends  to  prospect  for  coal,  uranium, 
clay  or  phosphate  rock  on  land  not  included  in  a  Vdlid  strip  mining  permit 
fTiust  obtain  a  valid  prospecting  perr.it  from  the  Tribal  Co'jncil.  An  applica- 
tion for  a  prospecting  permit  shall  be  made  on  fonris  provided  by  the  Council, 
and  shall  be  accompanied  by  the  following  information: 

(a)  Documentation  that  the  proposed  exploration  progran  would 
not  adversely  affect  any  area  possessing  special,  exceptional,  critical, 

.or  unique  characteristics.  The  applicant  shall  promptly  report  the  existence 
of  such  characteristics  if  in  the  rojrse  of  prospecting  he  becorues  aware 
of  them. 

(b)  Identification  of  any  significant  historical,  archaeological, 
ethnological,  and  cultural  values  in  the  area  to  be  affected. 

(c)  A  narrative  description  of  the  significant  fish  and  wildlife 
species  in  the  permit  area. 

(d)  A  narrative  description  of  the  local  scenic,  topographic, 
and/or  geological  formations  in  the  area  to  be  affected. 

(e)  A  prospecting  K.ap   which  rreets  the  following  requirements: 

(i)  The  map  shall  be  of  sufficient  size  and  scale  to  adequately 
show  all  areas  to  be  prospected.  Standard  United  States  Geological  Survey 
Topographic  quadrangle  maps  will  be  used  as  base  maps,  if  available. 

(ii)  If  prospecting  by  test  hole  exploration  is  proposed,  the 
rraps  shall  include  proposed  locations,  size  and  the  A'^era^e   proposed  depth 
of  test  holes.  Specific  locations  for  initial  exploration  shall  be  shown  by 
quarter  section,  section,  township  and  range.  New  road  construction  for 
drill  rig  or  seismic  equipment  access  shall  be  clearly  indicated  on  the  maps. 
Permanent  roads,  and  roads  that  are  to  be  abandoned,  shall  be  identified, 
(iii)  Excavations  or  test  cuts  shown  by  location  and  size. 

(iv)  Location  of  streams,  lakes,  stockwater  ponds,  wells  or  springs 
that  are  known  or  readily  discoverable  proximate  to  prospecting  operations. 

(f)  A  narrative  description  of  the  exploration  program  which  shall 
as  a  minimutr  include: 

(i)  A  desL'  ipL K"i  Uf  iiid   t>iopui;."j  I .ji.ri<J0  ji  exploration, 
(ii)  Tne  type  of  equipr^ent  to  be  "used  in  the  exploration, 
(iii)  The  number  of  oroposed  test  holes  and  their  size  and  depth 
{ic:cir   ;o  map  locations);  and  the  drill  mediutr  (dir,  water,  fluid,  etc.)  to 
be  used. 

(iv)  A  plan  showing  earth  moving  contemplated  for  road  and  drill 
s'. tes  in  the  prospecting  program. 
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(v)  The  mineral   or  minerals  to  be  prospected, 
(vi)  The  source  of  the  applicant's  legal  right  to  prospect 
for  the  mineral  on  the  land  affected  by  the  pern.it. 

(vii)  A  discussion  of  preventive  and/or  corrective  measures 
that  will  be  taken  to  guard  against  or  correct  water  poilotion  problems 
that  develop  with  streams,  lakes,  stockwater  ponds,  wells  or  springs  that 
are  known  or  readily  discoverable. 

U;  Ir.  lUc   event  that  the  Tribal  Council  must  investigate  possible 
environmental  damage  or  complaints  which  may  occur  as  a  direct  result  of 
prospecting  the  permit  area,  the  applicant  shall  furnish  sufficient  informa- 
tion to  the  Council  to  facilitate  such  investigation.  Such  information 
will  include  stratigraphic  findings,  test  hole  logs  and  related  data. 

(3)  Reports.  Progress  reports  shall  be  required  sixty  (60)  days 
prior  to  permit  expiration.  The  Tribal  Council  niay  require  n.cre  frequent 
reports  as  deemed  necessary.  Progress  reports  shall  include,  but  not  be 
limited  to,  the  following  information: 

(a)  Location  of  all  test  holes. 

(b)  Updated  maps. 

(c)  Any  road  construction. 

(di  Current  location  of  all  drill  rigs  and/or  test  equipment, 
(e)  Areas  disturbed,  graded  and  seeded. 

(4)  Renewal.  At  least  thirty  (30)  days,  but  not  more  than  sixty  (60) 
days  prior  to  the  annual  renewal  date  of  the  permit,  the  operator  shall 
Submit  an  application  for  permit  renewal  to  the  Tribal  Council.  This 
application  shall  include: 

(a)  The  number  of  acres  of  land  affected  by  the  operation. 

(b)  The  extent  of  the  reclarr^ation  performed. 

(c)  A  copy  of  the  map  filed  with  the  original  application  which 
shall  show  necessory  revisions  and  any  additional  exploration  proposed  in 
the  ensuing  year. 

(5)  Roads  and  Drill  Sites.  Roads  or  drill  sites  which  are  deterr.ined 
to  be  within  an  area  to  be  strip  mined  need  not  be  reclaimed.  The  Tribal 
Council  nay  require  grading  and/or  temporary  revegetation  of  such  areas  if 
an  excessive  amount  of  time  will  pass  before  the  area  is  mined.  Prospecting 
roads  shall  be  constructed  according  to  the  following  requirements: 

(a)  Insofar  as  possible  all  roads  shall  be  located  on  benches, 
ridges,  and  flatter  slopes  to  niinimize  disturbance  and  enhance  stability. 

(b)  Roads  shall  not  be  constructed  up  a  stream  channel  or  so 
close  that  the  material  shall  spill  into  the  channel. 

(c)  Road  gradients  shall  te  kept  low  (except  for  short  pitches 
to  take  advantage  of  topography).  Maximum  sustained  grades  may  not  exceed 
eight  (6)  percent.   Pitch  r,!3x,imum  mav  Tt  f  ycc-.i  tv.elv.-  (1?)  p^rcert  ci.,d 
may  not  be  over  300  feet  in  length. 

(d)  Streams  shall  be  crosses  at  or  near  right  angles  unless 
contouring  down  to  the  stream  bed  will  t-e«.ijlt  in  less  potcrtidl  >rreai.i 
ba^k  erosion.  Structure  or  ford  entrances  and  exits  must  be  constructed 
to  prevent  water  from  flowing  down  the  roadv/ay. 

(e)  A  ditch  must  bt  provided  en  both  sides  of  a  through-cut  and 
with  the  exception  of  outslopirg  roads,  on  the  inside  shoulder  of  a  cut-fill 
section,  with  ditch  relief  cress  drains  being  spaced  according  to  grade. 
Water  must  be  intercepted  before  reaching  a  switchback  or  large  fill  and 

be  led  off.  Water  or  a  fill  or  switchback  rust  be  released  telow  the  fill 
or  switchback,  not  over  it.  Waterbars  shall  be  installed  where  needed. 
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(f)  Culverts  shall  be  installed  at  prominent  drainageways,  small 
creeks  and  springs.  Such  culverts  must  be  constructed  in  keeping  with 
standard  engineering  on  recommendations.  Where  necessary,  culverts  must 
be  protected  from  erosion  by  adequate  rock  riprap. 

(g)  Trees  and  vegetation  may  be  cleared  for  only  the  essential 
v;idth  necessary  to  nnint'iin  slo;i--^  stability  Ofd  to  s?rv:;  traffic  n^-jed-.. 

(h)  Drainage  facilities  shall  be  installed  as  road  construction 
rro'3resses. 

(i)  Kuju5  snail  be  outsloped  whenever  possible,  ir  roads  art   to 
tc   'jsed  during  snow  season,  insloping  with  proper  d--tiinage  consideration 
is  acceptable  for  vehicle  safety  reasons. 

(j)  Snowplowing  shall  be  done  in  such  a  manner  that  runoff  water 
shall  not  be  trapped  between  the  snow  berms  and  run  down  the  road. 

(k)  Materials  which  slough  or  slump  onto  the  road  bed  or  into  the 
roadside  drainage  ditch  before  the  permittee  abandons  the  area  shall  be 
disposeJ  of  in  the  road  bed  or  in  a  designated  fill  area  in  such  a  manner 
that  will  not  obstruct  any  of  the  drainage  facilities  heretofore  described. 

(6)  If  exploratory  drilling  is  proposed  the  prospecting  plan  shall 
contain  the  following  commitments: 

(a)  Drill  sites  shall  not  be  constructed  in  stream  channelways 
(dry  or  flowing) . 

(b)  Excavations  and  dozer  work  shall  be  kept  to  a  minimum.  All 
reasonable  efforts  will  be  made  to  locate  drill  sites  in  areas  where  no 
dozer  work  is  necessary. 

(c)  Drilling  mud  and  drill  cuttings  shall  be  confined  to  the  site 
and  if  possible  placed  back  in  the  drill  hole  as  soon  as  geophysical  loggings 
are  complete.  Seismic  plugs  shall  be  placed  three  (3)  feet  below  the 
Surface  and  the  remainder  of  the  hole  shall  be  completely  backfilled.  The 
remainder  of  the  cuttings  that  cannot  be  placed  in  the  drill  hole  shall  be 
slightly  m.ounded  over  the  hole  and  blended  with  the  surrounding  soils  and 
the  elevation  of  the  adjacent  surface. 

(d)  All  refuse  from  drilling  operations  shall  be  completely 
disposed  of  by  burying  or  hauling  to  an  approved  landfill  dump. 

(e)  Should  an  artesian  water  flow  be  encountered,  cement  shall  be 
placed  in  the  hole  in  such  a  manner  as  to  seal  off  the  zone  from  which 

the  water  is  flowing. 

(7)  Test  Pits  or  Other  Excavations. 

(a)  Test  pits  or  other  excavations  shall  be  located  out  of 
natural  flowing  streams. 

(b)  Spoil  shall  not  be  placed  in  drainageways.  The  lower  edge  of 
spoil  piles  shall  be  placed  well  above  the  highwater  flood  level. 

(c)  Reclamation  plans  and  preplanning  efforts  for  excavations  or 
test  pits  that  are  to  produce  test  shipments  of  coal,  clay  or  ore  shall  be 
of  essentially  the  same  nature  as  those  required  for  strip  mining  permits. 

(8)  Reclamation. 

(a)  No  nixing  of  underground  waters  detrixental  to  ar-.y   exi sting 
or  potential  water  supply  may  result  from  the  prospecting  operations. 
Should  the  mixing  of  underground  waters  that  may  be  detrimental  to  any 
existing  or  potential  water  supplies  be  detected,  that  portion  of  the  hole 
containing  the  water  bearing  zone  or  zones  shall  be  sealed  off  by  spotting 
a  cement  plug  across  the  zone  or  zones  or  by  other  approved  methods. 

(b)  All  flowing  wells  shall  be  permanently  sealed  unless  approved 
by  the  Tribal  Council  for  other  uses.  The  Council  may  require  a  written 


request  from  a  landowner  who  desires  that  a  drill  site  be  reclained  as  3  v.ell 

(c)  Aquifers  shall  not  be  contaminated  by  surface  drainage. 

(d)  Topsoil  removal  shall  precede  each  step  of  the  prospecting 
operation  where  any  excavation  is  involved. 

(e)  Planting  and  Rcve-^-^tation.  A  suitable  pennanent  diverse 
v.jcULive  covei-  shall  be  established  on  all  areas  of  land  affected  except 
arpas  of  authorized  water  conf iro-^j.-.t.  f'"   0''^r<5t'^r  ^.'i]]   (■il^■^t]\:,^   a 

•it  diverse  vegetative  cover  of  predominently  native  species  by 
se<-aifiy  or  plantioo-  ty  seedling  transplants,  by  estdblibhing  sod  plugs, 
and/or  by  other  methods  as  approved  by  the  Tribal  Council. 


VII.   PREPLANNING 


(1)  A  person  proposing  an  operation  shall  submit  intended  mining  and 
reclamation  plans  along  with  maps  for  the  anticipated  life  of  the  operation. 
The  intended  mining  and  reclamation  plan  shall  be  divided  into  time  periods 
as  determined  by  the  Tribal  Council.  The  intended  mining  and  reclamation 
plan  for  the  initial  period  shall  contain  all  requirements  which  would  be 
included  in  the  application  for  an  annual  permit.  The  second  tirr.e  period 

of  the  intended  mining  and  reclamation  plan  shall  apply  to  the  remaining 
life  of  the  operation,  (as  determined  at  the  time  of  application  by  mineral 
rights  held  either  by  lease,  consignment  or  ownership).  The  intended 
mining  and  and  reclamation  plans  for  the  second  period  shall  contain  in  as 
much  detail  as  possible  the  requirements  of  a  permit  application.  The 
operator  shall  be  obligated  to  conduct  the  method  of  operation  and  reclama- 
tion in  accordance  with  the  provisions  of  the  plans  unless  proposed  changes 
requested  by  the  company  are   accepted  in  writing  by  the  Council.  The 
Council  may  make  changes  in  the  mining  and  reclamation  plans  when  problem 
situations  are   revealed  by  field  inspection  or  as  other  relevant  information 
is  obtained.  Upon  request,  an  aggrieved  person  shdU  nave  an  opportunity 
for  a  hearing,  prior  to  any  modification  of  a  permit  or  reclamation  plan. 
As  additional  information  and/or  maps  are   obtained  by  the  company  for  the 
intended  area   of  operations  such  information  shall  be  promptly  submitted 
to  the  Council.  This  rule  does  not  repeal  or  otherwise  modify  the  duty 
of  an  operator  to  annually  apply  for  a  new  permit  and/or  the  renewal  of  an 
existing  permit. 

(2)  Adequate  mine  sue  resource  inventories  shall  be  submitted  and 
shall  include: 

(a)  A  soil  Survey  describing  all  major  soils  being  present  on  the 
dre<i   of  operation  and  their  suitability  for  revegetative  pruposes.  The 
soil  survey  shall  include  the  following  informdtion; 

(i)  Sampling  and  analysis  of  soil  horizons  in  sufficient  detail 
tv.  u:j',t'.  r>  the  soil  types  present  within  the  area   of  operations  and  to 
determine  the  depths  to  which  soil  should  be  saved  within  each  soil  type. 
Each  horizon  sample  shall  be  analyzed  for  the  following  Infornitlon. 
(j?)  The  f-. 

(ab)  The  salt  hazard  (conductivity). 

(ac)  Sodium  absorption  ratio. 

(ad)  Cation  exchange  capacity  if  the  sodium  absorption  rate  is 
greater  than  10. 

(ae)  Mechanical  analyses  (texture)  and  deteminations  of  the 
percent  of  P'acronutrients  for  each  soil  horizon  present  at  two  or  more 
locdlions  witnin  each  soil  type. 
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(ii)  A  soils  map  acceptable  to  the  Tribal  Council.  The  scale 
shall  be  one  (1)  inch  equals  two  hundred  (200)  feet  unless  otherwise 
altered  by  the  Council.  Enlarged  aerial  photographs  may  bp  used  ec  a  nap 
base.  The  map  or  photograph  shall  include: 

(aa)  The  soil  types  pr'csent.  and  cnc.i  Ou^ndar-ie'. .  it.c   o^orjtoi* 
shall  indicate  within  the  various  soil  types  th"  d-'-pth  to  v.^.ich  hp  -ilans 

jing  topscil . 

(ab)  Soil  sample  map  locations  correlated  to  soil  type  and 
horizor.  testing. 

(ac)  Further  soil  studies  if  required  by  the  Tribal  Council 

(b)  Vegetative  surveys  shall  include: 

(i)  A  vegetative  map  acceptable  to  the  Tribal  Council  which 
delineates  community  types  based  on  two  (2)  or  more  dominant  species. 
Do:ninart  species  are  those  which  by  their  structure,  nu^nber,  or  coverage 
have  the  greatest  functional  influence  on  the  type. 

(ii)  A  narrative  describing  the  coirmunity  types  by  listing 
associated  species  and  discussing  environmental  factors  controlling  cr 
limiting  the  distribution  of  species.  Current  condition  and  trend  shall 
be  discjssed  for  each  coi;nunity  type  or  portion  thereof  if  significant 
differences  exist  within  a  type. 

(iii)  The  vegetative  survey  shall  be  correlated  with  the  soil 
Survey. 

(c)  Wildlife  Survey  which  shall  include: 

(i)  A  listing  of  the  fish  and  wildlife  species  utilizing  the 
permit  area. 

(ii)  Population  density  estimates  of  each  species  insofar  as 
practicable.  Wildlife  includes,  but  is  not  limited  to,  birds,  matmials, 
reptiles,  amphibians. 

(iii)  Season  or  seasons  of  use  by  each  species  must  be  noted 
along  with  a  discussion  of  winter  concentration  areas,  fawning  or  calving 
areas,  resting  or  brooding  areas  in  the  area  affected. 

(d)  An  aerial  reconnaisance  photographic  survey  of  the  area  to 
be  affected  may  be  required  by  the  Tribal  Council. 

(e)  A  narrative  and  graphic  account  of  ground  water  hydrology, 
including  but  not  limited  to  the  lithology,  thickness,  pe»-meabil  ity, 
transmissability,  production  data  (if  any)  and  water  quality  analyses  for 
each  aquifer  to  be  disturbed  by  mining.  To  assure  protection  of  off-site 
water  supplies,  potential  and  developed,  the  report  shall  include: 

(i)  A  listing  of  all  known  or  readily  discoverable  wells  and 
springs  located  three  (3)  miles  downdip  from  the  area   to  be  mined  and  with- 
in one  (1)  mile  of  the  area  to  be  mined  in  all  other  directions. 

(ii)  A  description  of  alternative  water  supplies  to  be  undis- 
turbed by  mining  that  could  be  developed  to  replace  water  supplies  diminished 
in  quality  or  quantity  by  mining  activities. 

(f)  Hydrolcgic  d-Ua  necessary  to  nonitcr  water  quality  and 
quantity  shall  be  available  upon  request  by  the  Tribal  Council. 

(g)  A  detailed  description  of  all  materials  that  will  be  handled 
during  mining  or  backfilling  operations.  The  description  shall  include 

al'  physical,  chemical,  water  infiltration,  artificial  weathering  and  plint 
growth  data  necessary  to  determine  if  special  spoil  handling  procedures 
are  necessary. 
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MIMNG  AND  RECLAMATION  PLAN 

(1)  Backfilling  and  Grading. 

(a)  Backfilling  and  grading  of  the  <list(jrt.t<i  area  sf-'"!!  be  co-?- 
plcted  prior  to  removal  of  necfbsjry  reclarration  equipipent  front   tne  area 
of  operation.  If  the  operator  for  good  cause  shown  cannot  complete  back- 
firit-j  jiiJ  qri.'iir; j  •  lii^j ^remer'.ti  v.i->,.n  :;-.e  t.-Tid  iiirati  set  fci*  currcdt 
backfilling  and  grading,  the  Tribal  Council  c'Jv  sopr-cve  n  rcviserj  ti-e- 
lable.  Additional  bonding  niay  be  required. 

(b)  An  operator  shall  show  where  the  overburden  and  parting  strata 
materials  are  to  be  placed  in  the  backfill.  Materials  which  are  not  con- 
ducive to  revegetation  techniques,  establishtment,  and  growth  shall  not  be 
left  on  the  top  or  within  eight  (8)  feet  of  the  top  of  regraded  spoils  or 
at  the  surface  of  any  other  affected  areas.  The  Tribal  Council  ray  require 
that  problem  materials  be  placed  at  a  greater  depth. 

(c)  In  the  event  that  the  operator  plans  to  use  fly-ash  for  fill 
material,  it  must  be  shown  by  adequate  testing  and  analysis  th>U  the  fly- 
ash  material  will  not  have  any  adverse  or  detrimental  effect.  Plans  for 
placement  of  fly-ash  or  any  other  foreign  naterial  or  processes  in  the  back- 
fill rvust  be  approved  by  the  Tribal  Council. 

(d)  Box  cut  spoils  or  portions  thereof,  shall  be  hauled  to  the 
final  cut  i  f : 

(i)  Excessively  large  areas  of  the  mine  perimeter  will  be  disturbed 
by  proposed  methods  for  highwall  reduction  or  regrading  of  box  cut  spoils  or 

(ii)  Material  shortages  in  the  area  of  the  final  highwall  or  spoil 
excesses  in  the  area   of  the  box  cut  are  likely  to  preclude  effective 
recontouring. 

(e)  All  final  grading  on  the  area  of  land  affected  shall  be  to  the 
approxir-ate  original  contour  of  the  land.  The  final  sui'face  of  the  restored 
area  need  not  necessarily  have  the  exact  elevations  of  the  original  ground 
surface.  Where  a  flat  surface  or  a  surface  with  less  slope  than  the  original 
ground  surface  is  desired,  such  surface  shall  be  deemed  to  conply  with  back- 
filling and  grading  to  the  approximate  original  contour.  With  the  exception 
of  highwalls,  railroad  loops  and  access  road  cuts  and  fills  through  unmined 
lands,  no  final  graded  slopes  shall  be  steeper  than  five  horizontal  to  one 
vertical  (5:1)  unless  otherwise  approved  in  writing  by  the  Tribal  Council. 

(f)  The  Tribal  Council  may  require  terracing  to  conserve  moisture  and 
control  water  erosion  on  all  graded  slopes  during  the  process  of  current 
grading.  Terraces  shall  be  installed  in  such  a  way  so  as  not  to  prohibit 
vehicular  access  or  revegetative  procedures.  Terraces  shall  be  installed  at 
varying  intervals  as  determined  by  climatic  conditions,  spoil  and  topsoil 
c^.'T'5".ition  end  t.'xtjre,  i>lrpe  stoepr.ess,  end  siapc  length.  Suj-jeited 
terrace  installation  intervals  shall  be  submitted  in  the  reclamation  plan. 
Additional  surface  manipulation  procedures  shall  be  installed  as  required 

bv  t'-'-.  Cojncil  . 

(g)  Final  grading  shall  be  kept  current  with  mining  operations. 
In  order  to  be  considered  current,  grading  and  backfilling  shall  meet  the 
foll3.ving  required ents  unless  exceptions  are   granted  by  the  Tribal  Council. 

(i)  On  lands  affected  by  area  strip  mining,  the  grading  and  back- 
filling shall  not  be  more  than  two  spoil  ridges  behind  the  pit  being  worked; 
the  spoil  from  that  pit  being  considered  the  first  ridge.  The  Tribal  Council 
may  allow  delayed  grading  of  box  cut  spoils  if  better  recontouring  will 
result. 
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(ii)  If  the  operation  involves  stripping  and  augering,  the  augering 
shall  foUcw  the  stripping  by  not  r-.ore  than  sixty  (60)  0<;ys  and  final  grading 
and  backfilling  shall  follow  the  augering  by  not  more  than  fifteen  (lb)  days, 
but  in  no  instance  shall  an  area  be  left  ungraded  more  than  1,500  feet  behind 
the  augering. 

(iii)  All  backfilling  and  grading  shall  be  completed  within  ninety 
(90)  days  after  the  Tribal  Council  hi';  c^fjtemilned  that  *      -atioo  is 
cor^leLeJ  ct  that  a  p.olofiyed  suspension  of  work  in  the  oreo  v/ill  occur. 
Final  pit  reclamation  shall  proceed  iS  close  behind  tne  cual  loaditij  opera- 
tion as  the  frequency  and  location  of  ramp  roads,  the  use  of  overburden 
stripping  equip.nent  in  highwall  reclamation,  and  other  factors  may  allow. 

(iv)  Grading  and  backfilling  of  other  types  of  subject  excavations 
shall  be  kept  current  as  departmental  directives  dictate  for  each  set  of 
field  circumstances. 

(h)  Reclamation  equipment  to  be  used  in  grading  and  highwall  re- 
duction shall  be  listed  in  the  application  for  a  permit. 

(2)  Highwall  Reduction. 

(a)  All  highwalls  shall  be  reduced  and  the  steepest  slope  of  the 
reduced  highwall  shall  be  no  greater  than  twenty  (20)  degrees  from  the 
horizontal.  Highwall  reduction  shall  be  commenced  at  or  beyond  the  top  of 
the  highwall  and  sloped  to  the  graded  spoil  bank.  In  all  cases  the  final 
pit  shall  be  backfilled  so  as  to  cover  all  exposed  coal  seams  with  at  least 
4  feet  of  non-toxic  fill  material. 

(b)  The  company  shall  show  by  a  narrative  and  cross-sections  the 
plan  of  highwall  redaction  including  the  limits  of  buffer  zones. 

(3)  Buffer  Zones. 

(a)  All  mining  activities,  including  highwall  reduction  and  related 
reclamation,  shall  cease  at  least  one  hundred  (IOC)  feet  from  a  property 
line,  permanent  structure,  unmineable  steep  or  precipitous  terrain,  or  any 
area  determined  by  the  Tribal  Council  to  be  of  unique  scenic,  historical. 
Cultural,  or  other  unique  value.  If  special  values  or  probletTis  dre   encoun- 
tered the  Council  may  modify  buffer  zone  requirements. 

(b)  The  transition  from  undisturbed  ground  shall  be  blended  with 
cut  or  fill  to  provide  a  smooth  transition  in  topography. 

(4)  Roads  and  Railroad  Loops. 

(a)  Haulageway  roads  through  permitted  areas  shall  be  allowed 
providing  that  their  presence  does  not  delay  or  prevent  recontouring  and 
revegetation  on  imnediately  adjacent  spoils. 

(b)  Ramp  roads  will  be  allowed  under  the  following  criteria: 
(i)  No  more  than  two  (2)  ramp  roads  per  mile  of  active  pit 

being  mined  shall  be  allowed.  Fractional  portions  of  ramp  roads  resulting 
from  active  pit  lengths  of  uneven  trile^ge  will  b.">  counted  c'.s  jo  r:!^' tio.ial 
ra-1,1  rcacj  allcwabie.   (Exa.r.ple:  2.1  (active  pit  mile  length)  x  2  (ramp 
roads/mile)  equals  4.2  (ramp  roads)  or  5  ramp  roads  allowable).  The  Tribal 
Council  may  authorize  an  additional  ra-np  road. 

(li)  Rur-v  icjdi,  tetjinning  from  the  spoil  edge  ot  the  pit  being 
worked,  shall  be  engineered  so  as  to  exhibit  an  overall  71  grade,  or  steeper, 
until  topping  on  graded  spoils.  As  each  new  pit  is  excavated,  t^^e  rar.p 
roads  shall  be  regraded,  as  soon  as  possible,  so  as  to  re'^ain  at  an  overall 
7«  or  steeper  grade  from  the  spoil  side  of  the  new  pit.   In  all  cases, 
ramp  road  renovation  grading  shall  allow  for  topsoiling  and  revegetative 
activities  to  proceed  dwinq   prime  revejetative  seasons.  Lester  slopes 
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may  be  allov.-ed  if  the  Tribal  Council  makes  a  written  determination  that  7i 
slopes  v/ould  cause  safety  problems  or  hamper  successful  recla.r.r^ticn. 

(c)  Tne  Tribal  Council  may  require  that  occess  roaJs  constructed 
after  the  effective  date  of  this  regulation  be  graded,  constructed,  and 
maintdintd  in  accorodnce  with  the  followir.^  reqjir  crt-nts; 

(i)  No  su'itained  qrcr',^  shall  exceed  8  percent  fR''). 
(ii)  The  naximun  ,       •  . 

for  three  hundred  (300)  feet. 

(iii)  Tfiere  shall  not  be  more  than  three  hundred  (300)  teet  of 
maximum  pitch  grade  for  each  one  thousand  (1009)  feet. 

(iv)  The  grade  on  switchback  curves  shall  be  reduced  to  less  than 
the  approach  grade  and  shall  not  be  greater  than  ten  percent  (10?.) • 

(v)  Cut  slopes  shall  not  be  more  than  2:1  in  soils  or  1/2:1  in 
rock. 

(vi)  All  grades  referred  to  shall  be  subject  to  a  tolerance  of 
two  percent  of  measurement.  Linear  measurements  shall  be  subject  to  a 
tolerance  of  ten  percent  (101)  of  measurement. 

(vii)  Additional  requirements  may  be  imposed  by  tha  Tribal  Council 
if  special  drainage  or  steep  terrain  problems  are  likely  to  be  encountered. 

(d)  The  location  of  a  proposed  road  or  railroad  loop  shall  be 
identified  on  the  site  by  visible  markings  at  the  time  the  reclamation  and 
mining  plan  is  preinspected  and  prior  to  the  coms^encement  of  construction. 
No  such  construction  shall  proceed  along  dry  coulees  and  intermittent 
drainageways  unless  the  operator  assures  that  no  off-site  sedimentation 
will  result. 

(e)  Drainage  ditches  shall  be  constructed  on  both  sides  of  the 
through-cut,  and  the  inside  shoulder  of  a  cut-fill  section,  v;ith  ditch 
relief  cross-drains  being  spaced  according  to  grade.  Water  shall  be  inter- 
cepted before  reaching  a  switchback  or  large  fill,  and  shall  be  drained 
off  or  released  below  the  fill.  Drainage  structures  shall  be  constructed 
in  order  to  cross  a  steam  channel,  and  shall  not  affect  the  flow  or  sedi- 
ment load  of  the  stream. 

(f)  All  cut  and  fill  slopes  resulting  from  construction  of  access 
road,  railroad  loop  or  haulageway  road  outside  of  the  area  to  be  mined 
shall  be  stabilized,  and  revegetated  the  first  seasonal  opportunity. 

(g)  No  roads  or  railroad  loops  shall  be  surfaced  \sith  refuse  coal, 
acid  pT'oducing  or  toxic  material  or  with  any  material  which  will  produce 

a  concentration  of  suspended  solids  in  surface  drainage. 

(h)  All  appropriate  methods  shall  be  employed  by  the  operator  to 
prevent  loss  of  haulage  or  access  road  surface  m.aterial  in  the  form  of  dust. 

(i)  Upon  abandonment  of  any  road  or  railroad  loop,  the  area  shall 
be  condicion^d  uiid  needed  and  adequate  measures  taken  tc  preve;U  ceo.  ion 
by  means  of  culverts,  water  bars,  or  other  devices.  Upon  completion  of 
mining  and  reclamation  activities  all  roads  shall  be  closed  and  reclaimed 
unless  Lhe  lando/.ner  req^ssts  in  writing  end  the  Tribal  Co'j.-.:il  c-ncurj 
that  certain  roads  of  specified  portions  thereof  are  to  be  left  open  for 
further  use. 


'^-    BLASTING 


(1)  Any  person  conducting  a  mining  operation  shall  comply  with  all 
state  and  federal  regulations  regarding  the  blasting  and  handling  of 
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explosives. 

(2)  The  blasting  re^jjlations  contained  herein  apply  to  overburden 
blasting  operations  and  to  otner  operations  as  t'"  Trih.-I  Council  may  de- 
termine. 

(3)  rtuere  olabtincj  operations  are  beincj  or  shall  be  conducted  on  a 
mining  site,  a  permanent  sign  shall  be  f^rectp^  nea-  th?  entrntPj  to  Jn 
mining  operation  and  be  plainly  visible.  Ihe  sign  shall  be  a  minimui'i  of 
four  feet  square  with  the  words  "Warning  Bla^.ting  Area"  in  leLiers  nut  less 
tnan  seven  (7)  inches  in  height  upon  a  background  of  contrasting  colors. 

(4)  All  blasting  shall  be  schedules. 

(5)  Blasting  shall  not  be  conducted  during  hours  of  darkness,  except 
in  emergency  situations  such  as  those  posed  by  approaching  thunderstorms. 

(6)  All  holes  prin.ed  shall  be  blasted  within  seventy-tvw  (72)  hours. 

(7)  An  operator  conducting  blasting  operations  shall  notify  all 
adjacent  residents  within  a  one  (1)  mile  radius  in  writing,  by  hand  or  by 
U.  S.  mail  that  blasting  will  occur  at  certain  times  of  the  day.  Adequate 
measures  shall  be  taken  to  insure  the  safety  of  anyone  near  the  blasting 
area  prior  to  a  blast. 

(8)  All  roads  into  the  blast  area  shall  be  guarded  against  unauthorized 
entry  at  least  ten  (10)  minutes  prior  to  the  blast  to  insure  that  no  one 
except  authorized  personnel  are  in  the  area.  Suitable  precautions  for  entry 
after  a  blast  will  be  taken  in  the  event  of  misfire  or  unusual  circum- 
stances. 

(9)  Audible  warning  signals  shall  be  used. 

(10)  All  employees  on  the  area  of  land  affected  shall  be  notified  of 
the  blast  signals.  In  addition,  blast  signals  shall  be  conspicuously  posted 
at  all  entrances  to  the  mine  area. 

(11)  Designated  employees,  hereinafter  called  the  blasters,  shall  be 
in  charge  of  blasting  operations,  and  they  shall  supervise  the  fixing  of 
all  charges  and  all  blasting  operations. 

(12)  One  individual  other  than  the  blaster  shall  be  near  the  blast  irei^ 
stationed  at  a  safe  distance,  within  view  of  the  blaster  and  within  contact 
of  the  blasters.  He  shall  be  responsible  for  blast  signals. 

(13)  Any  person  conducting  blasting  operations  shall  take  particular 
cognizance  of  any  public  or  private  facilities,  active  underground  mines, 
liquid  disposal  wells,  gas  or  oil  wells,  water  wells,  v/aterways,  public 

or  private  water  storage  facility,  or  transmission  lines  in  the  blast  area 
and  shall  take  appropriate  steps  to  preclude  damage  to  those  facilities. 

(14)  All  operators  or  their  certified  blasters  shall  keep  a  log  describ- 
ing each  blast.  The  following  information  shall  be  required: 

(a)  The  company  name; 

(b)  The  location,  date,  and  time  of  blast; 
The  type  of  material  blasted; 
The  type  of  explosive; 

!e)  The  diameter  of  the  blase  holes; 

(f)  The  number  and  depth  of  the  holes; 

(g)  A  description  of  the  stei-ming; 

(h)  The  shooting  pattern  of  the  blast,  including  information  on 
naximum  weight  of  charge  per  hole,  per  delay,  and  the  burden  spacing  of  the 
holes,  and  the  type  of  initiation  system. 

(15)  Every  effort  shall  be  made  to  minimize  noise  effects  from  blasting. 
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(16)  Every  effort  shall  be  nade  to  mininize  the  off-site  damage 
occurring  from  the  concussion  or  vibration  effects  of  blasting. 

(17)  Notwithstanding  any  other  regulation,  blasting  shall  not  be 
done  in  such  a  manner  as  to  eject  debris  onto  adjacent  property  outside 
the  permit  ?rea  or  so  as  to  constitute  a  h'izarrl  or  pndjrT^r  or  djrj5e 
persons  or  property. 
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qrainmul,  ano  treatment 


(1)  All  operators  shall  comply  with  the  following  requirements  and 
with  all  applicable  water  quality  standards  established  by  the  Northern 
Cheyenne  Tribal  Council  pursuant  thereto. 

(a)  Non-degradation  of  waters.  Waters  within  the  domain  of  the 
Reservation  that  possess  a  high  quality  shall  be  maintained  at  their 
present  high  quality.  Such  high  quality  waters  shall  not  be  lowered  in 
quality  unless  and  until  it  is  affirmatively  demonstrated  to  the  Tribal  Council 
that  such  a  change  is  justifiable  as  a  result  of  necessary  economic  or 

social  development  and  that  the  change  will  not  adversely  affect  the  present 
and  future  uses  of  such  waters. 

(b)  Impoundment  and  Treatment. 

(i)  Treatment  facilities  in  sufficient  size  and  number  consisting 
of  but  not  limited  to  collection  basins,  water  retarding  structures  and 
siltetion  dams  shall  be  constructed  with  prior  approval  of  the  Tribal 
Council.  All  such  facilities  shall  be  constructed  at  or  above  the  points 
of  discharge  into  receiving  streams  for  the  purpose  of  treating  acid  or 
toxic  water  and  for  the  settling  of  sediment  prior  to  discharge  into 
the  receiving  stream.  As  part  of  an  application  for  permit,  an  operator 
shall  Submit  the  design  specifications,  drawings,  method  of  operation  and 
control,  and  quality  of  discharge  of  the  treatment  facilities.  The  operator 
shall  indicate  on  the  n.aps  submitted  as  part  of  an  application  for  permit 
the  proposed  location  of  all  treatment  facilities.  Proposed  reclamation 
of  treatment  facilities  shall  be  included  in  the  reclamation  plan, 

(ii)  Additional  treatment  facilities  may  be  required  by  the 
Tribal  Council  after  commencement  of  the  operation  if  conditions  arise  that 
could  not  be  anticipated  at  the  time  of  the  permit  application. 

(iii)  All  approved  and  constructed  treatment  facilities  shall 
be  maintained  in  proper  working  order  by  the  operator  and  operated  so  that 
they  will  perform  as  proposed  in  the  application  for  permit.  All  treat- 
ment facilities  constructed  and  approved  pursuant  to  the  provisions  of 
this  rule  shall  be  monitored  by  the  operator  to  assure  continuous  satis- 
factory performance  until  approved  reclamation  has  been  accomplished. 

(iv)   Permanent  w^.ter  impoun J-r^er.r.s  sh?.l  1  njt  t.  Jnc.^^'  j-^'eii 
approved  by  the  Tribal  Council.  If  the  Council  determines  at  any  time 
that  a  permanent  impoundment  area  will  not  fill  to  expected  levels,  meet 
,--„„. ,uv-  water  quality  'itini^rds  or  any  othe--  '-ei'^van';  critp-ij,  ':b'^ 
t  area  shall  be  regraded  and  surface  drainage  facilitated, 
(v)  No  water  quality  treatment  of  approved  lakes  or  ponds  shall 
be  permitted  without  Tribal  Council  approval. 

(vi)  Monthly  monitoring  reports,  where  applicable,  shall  be 
Submitted  to  the  Tribal  Council  including  the  number  of  operating  days, 
the  gallons  of  drainage  treated,  a  log  of  the  te^ts  made  in  accordance 
with  Subsection  (c)  of  this  Rule,  and  a  description  cf  any  operating 
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problems  and  the  corrective  action  taken. 

(vii)  The  operator  shall  by  the  treatment  of  all  runoff  water 
prevent  the  drainage  into  the  waters  of  the  state  drainage  from  any  source, 
the  p^  of  which  is  less  than  6.0  or  greater  than  9.0,  or  which  contains  a 
concentrdtion  of  iron  in  c.ccss  of  ce.^ri  (7)  f,.i  1 1  igrar^  psr  1  i  ^fcr  (lij/t). 
The  discnarye  must  register  positive  net  alkalinity  (total  elk^linitv  nust 
exceed  the  total  acidity)  and  th     ^ity  shjll  not  i- 
Tr.3  Tribil  Couricil  riviy  modify  abov.-  i  L-4jirements  if  spev.i.i.  ^(u>l •.-.-.  c>cc»:r. 

(viii)  The  maxinrjiii  total  allortdble  increase  Lo  naturally  occurring 
stream  turbidity  is  ten  (10)  Jackson  Candle  Units  except  that  four  (4) 
hours  following  a  major  precipitation  event,  the  discharge  shall  not  contain 
suspended  sediments  in  excess  of  five  hundred  (500)  Jackson  Candle  Units 
above  normal  and  not  over  one  hundred  (100)  Jackson  Candle  Units  above 
normal  twenty-four  (24)  hours  thereafter.  All  analyses  are   to  be  defined 
and  performed  according  to  the  Standard  Methods  for  the  Examination  of 
Water  and  Wastewater,  unless  otherwise  specified  in  writing  by  the  Tribal 
Counci r 

(c)  Drainage. 

(i)  All  surface  water  which  might  danage  regraded  slopes  or 
drain  into  the  stripping  pit  shall  be  intercc;;ted  on  the  uphill  side  of  the 
highwall  or  other  mine  perimeters  by  diversion  ditches  and  conveyed  by 
stable  channels  or  other  means  to  natural  or  prepared  watercourses  outside 
the  operation  unless  it  is  determined  that  such  ditches  and  channels  are 
unnecessary  or  would  create  a  r.ore  serious  pollution  problem.  Such  convey- 
ances shall  be  of  sufficient  size  and  grade  to  prevent  overflew  into  the 
mine  area.   If  the  ditches  are  likely  to  carry  surface  water  only  inter- 
mittently, they  will  be  retopsoiled  and  revegetated  with  grasses,  forbs 
and/or  legumes.  All  constructed  diversion  ditches  shall  be  included  in  the 
permit  acreage  and  shown  on  the  map. 

(ii)  Water  accumulating  in  the  course  of  the  operation  shall 
meet  the  water  quality  specifications  enumerated  herein  or  shall  be  pumped 
or  siphoned  to  a  treatment  or-  settling  facility  prior  to  discharge  into  a 
natural  drainway.  Under  no  circumstances  shall  water  be  discharged  onto 
hignly  erodable  soil  or  spoil  banks. 

(iii)  No  surface  mine  drainage  shall  be  discharged  through  or 
permitted  to  infiltrate  into  existing  deep  mine  workings.  Location  of  all 
known  existing  deep  mines  within  the  pernit  area   and  plans  for  rf'edial 
measures  shall  be  included  in  the  application  for  a  permit. 

(iv)  All  drainage  from  the  active  mine  area  shall  c.'.it  tnrough 
impoundment  or  treat"ient  facilities  in  accordance  with  Subsection  (b)  (i) 
of  this  regulation. 

^I-  TO.PSOILING 

(1)  All  available  topsoil  shall  b<»  removed  f'-         !  of   1-.^ 
arr'ected  Lerore  further  disturbance  occurs.  Topsoil  rt.  >jval  shall 
precede  each  step  of  the  mining  operation.  The  operator  shall  indicate 
in  the  reclamation  plan  the  equipment  and  method  used  in  topsoil  salvage 
and  redistribution. 

(2)  Stockpiles  of  salvaged  topsoil  shall  be  located  in  an  area 
where  they  will  not  be  disturbed  by  ongoing  mining  operations  and  will  not 
be  lost  to  wind  erosion  or  surface  runoff.  All  unnecessary  c     'ion  and 
contamination  of  the  stockpiles  shall  be  eliminated  a"d  once     -..led  the 
topsoil  shall  not  be  rehandled  until  replaced  on  regraded  disturbances. 
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The  Tribal  Council  may  require  Inr.ediate  planting  of  an  annual  and/or 
perennial  crop  on  topsoil  stockpiles  for  the  purposes  of  stabilization.      ^* 
Proposed  stockpile  locations  shall  be  indicated  on  the  map  submitted  as 
part  of  an  application  for  a  permit. 

(3)  Stockpiled  topsoil  shall  be  replaced  on  all  arsas  to  be  seeded 
within  a  ninety  (90)  du>  period  prior  to  revegetative  seeding  or  planting. 
Extreme  care  shall  be  exercised  t^.  r-f^rd   agairst  erosiT  "Ij'ip',  .^'jpli:?-- 
and  thereafter.  In  the  case  of       ^6   roads,  the  roadbeds  shall  be 
ripped,  disced,  or  otherwise  conditioned  before  topsoil  is  replci^ed.  Tne 
Tribal  Council  ruy  prescribe  additional  alternate  conditioning  methods 
for  the  reclamation  of  abandoned  roadbeds. 

(4)  If  necessary,  redistributed  topsoil  shall  be  reconditioned  by 
discing,  ripping,  or  other  appropriate  r.ethods.  Gypsum,  lirre,  fertilizer, 
or  other  amendments  may  be  added  and/or  as  stated  in  the  approved  reclama- 
tion plan. 

(5)  Spoil  Surfaces  shall  be  left  roughened  in  final  contour  grading 
to  eliminate  slippage  zones  that  may  develop  between  deposited  topsoil 
and  heavy  textured  spoil  surfaces.  The  operator  shall  take  all  measures 
necessary  to  assure  the  stability  of  topsoil  on  graded  spoil  slopes. 

(6)  Any  application  for  permit  or  accompanying  reclamation  plan  which 
for  any  reason  proposes  to  use  materials  other  than  or  along  with  topsoil 
for  final  surfacing  of  spoil  or  other  disturbances  shall  document  problems 
of  topsoil  quantity  or  quality.  The  application  or  plan  must  also  show 
that  the  topsoil  substitute(s)  proposed: 

(a)  Will  not  contribute  to  or  cause  pollution  of  surface  or 
underground  waters; 

(b)  Will  support  a  diverse  cover  of  predominantly  native  ' 
perennial  species  equivalent  to  that  existant  on  the  site  prior  to  any 

mining  related  disturbances. 

XII.   PLANTING  AND  REVLGETATION 

(1)  A  suitable  permanent  diverse  vegetative  cover  shall  be  established 
on  all  areas  of  land  affected  except  traveled  portions  of  railroad  loops 
and  roadways  or  areas  of  authorized  water  confinement.  Areas  shall  be 
planted  or  seeded  during  the  first  appropriate  season  following  completion 
of  grading,  topsoil  redistribution  and  remedial  soil  treatments. 

(2)  An  operator  shall  establish  a  permanent  diverse  vegetative 
cover  of  predominently  native  species  by  drill  seeding  or  planting,  by 
seedling  transplants,  by  establishing  sod  plugs,  and/or  by  other  methods. 
All  methods  must  have  prior  approval  by  the  Tribal  Council. 

(3)  The  operator  shall  utilize  locally  grown  qemtypic?:!  seed  and 
seedlings  when  available  in  bufficienl  qjjlity  and  quantity. 

(4)  An  operator  shall  plant  seed  of  a  pure  and  viable  nature.  Unless 
otherwise  approved  by  the  Tribal  Council,  seed  shall  be  at  l^a*^!  9PT  purp 
Seeding  rates  ?hall  reflec'  gennination  percenLd>jes. 

{b)     Ine  operator  shall  consider  soil,  climate,  and  other  j-elevant 
factors  when  planting  and/or  seeding  to  provide  for  the  best  seed  gemina- 
tion and  plant  survival. 

(6)  All  drill  seedinj  shall  be  done  oti  the  contour.  When  grasses, 
shrubs  and/or  forbs  are  seeded  as  a  mixture  they  may  be  drill  seeded  in 
separate  rows  at  intervals  specified  in  the  standards  Soil  Conservation 
Service  (SCS)  planting  guidelines.  Such  mixed  seedings  shell  be  done  in 
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this  manner  wherever  necessary  to  avoid  deleterious  competition  of  different 
vegetal  types  or  to  avoid  seed  distribution  prottopjs  due  to  different  sceJ 
sijes. 

(7)  Soil  amenddents  shall  be  used  as  necessary  to  supplement  the  soil 
and  to  aid  in  tho  cstabl  i'".h:nei;t;  of  3  peiT.jru-nt  v^.jL'tJtivc  covci"  c^   i^e^irieu 
in  the  approved  reclamation  plan  or  as  later  dee;T;ed  necessary  by  the 
Tribal  Council . 

(o)   An  OiJd.-atcr  siiali  use  dn>  olner  i.,ean'j  necessary  to  in'^ure  in?  rir 
tabl  ish.~3r,t  c^  a  diveiic  ^.ivd   pc.-fr.anetu  vegetative  cover,  including  but  not 
limited  to  irrigation,  and  fencing  or  other  protective  measures. 

(9)  The  Tribal  Council  may  require  the  seeding  of  annual  grasses 
and/or  legumes  on  such  areas  as  it  deems  necessary. 

(10)  Mulch  shall  be  immediately  applied  to  all  areas  that  do  not 
have  permanent  or  temporary  cover  established  when,  in  the  opinion  of  the 
Tribal  Council,  the  grade  or  length  of  any  slope  presents  a  likelihood  of 
Substantial  erosion  or  substantial  deposition  of  sediment  into  any  flowing 
streams. 

(11)  The  Tribal  Council  will  annually  inspect  seeded  areas  at  the 
end  of  the  growing  season  to  determine  species  diversity,  germination, 
and  seedling  take.   If  the  Council  determines  that  seedings  are  unsuccess- 
ful in  terms  of  good  germination  and/or  seedling  take,  iniTiediate  investiga- 
tive action  shall  be  taken  by  the  operator  at  the  request  of  the  Council 

to  determine  the  cause  so  that  alternatives  can  be  employed  to  establish 
the  desired  permanent  vegetative  cover  at  the  very  next  seasonal  opportunity, 
The  investigative  report  shall  be  submitted  along  with  prescribed  course  of 
corrective  action  prior  to  the  next  growing  season. 

(12)  If  the  area  affected  is  to  be  primarily  utilised  by  domestic 
stock,  the  Tribal  Council  may  require  incorporation  of  a  grazing  system 
after  vegetative  establishment  to  gauge  stand  tolerance  to  grazing  pressure. 
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APPENDIX  "E" 
ORDINANCE  NO.  7  (74) 


TRIEUL  COUNCIL  OF  TIE  NOHTteSN  CllSYH^NNE 
NORTUi:;<N  CHrTiEJiNS  MllilSVATION 
UiHK  DFXR,    H0N:V»NA 

ORLINANCi;  NO.    7    (y**) 


COPY 


AN  ORDl:.ANCL'  OF  TJfS  NOHTKZSN  CHiYDH^IE  THl  fUL  COUNCIL  AUTHORIZl  •'•'•.    EXPULSION 
A?;D  FJ(C'j3I0N  0?  NOH-MSHaSRS  FROM  T!E  NORTRKRN  CIIEYFNNE  INDIAN    .'  T.FJ^VATION. 

VKHRilAC ,    thft  North-rn  Chpyenne  Tribe  has  authority   to   errlu'l'*   I'tf -rn«mb<»ro 
from   the   northern  Cheyenne  Indien  Peservntion  purcu mV    l-j    the 
pnendfd  Constitution  jmd    By-LawM  under  Article   IV,    '".«>:.    1    (H), 
except      where   ouch   non-neobera  «rr  preoently   under   B'l'^orlty  of 
federnl    Irw;    and 

WHZRilAiJ,    non-r?emb"ro   of   the   Northern  Chrjtnne   Tribe   ore   in<  r*«ii(ilM^.;ly   acting 
in  utter   disregard   of   tribal  ordinances,    destroyinK    tribnl   fioh  nnd 
gfx-ne,    tr^ipwaninfij   upon   tribsl   ti  uot    property  and    ti  u.ni    '*llotmenta, 
pollutinj^   tribhl   lands,    rivers,    lakes  and   etreains,    iI-m'  •  oying   real 

and   per&ottal  property  of  the   Tribe  and   their  rremb«»r*',    l-tngering 

the   livea  of   tribal    ttienbers,    both   children  and   adultt\.     >iul    creating 
a   legal   no-raao's-land  on   the   Northern  Cheyenne   Rer.iT'j'i  M'ln   to    the 
great  harm  of   the    financial,    6orif.l    and  p^ychologi  en  1    v'l.X   being 
of   tribal   cienibers   and   all  persona  on  the   Northern  Ch">M(iiB   Reser- 
vation;   nnd 

WiiESZAS,    the  North»rn  Cheyenne  Tribal  Council    is  duty-bound    to   )<rotect    the 
lives  and   property  of  all  nerabero  of   the   Northern   Ch^j'-nue   Tribe 
end    to   preserve   the   Reservation  and   ite   way  of  lifn    fo*-    future 
generations! 

TdERLFOiZ,    BZ  IT  ORDAIN-D  by  the   Northern  Cheyenne   'IVibal  Coujicil   acting   for 
and   in  b"h->lf  of   the  Northern  Cheyenne  Tribe  at   a  opecial  eessioa 
held    thin    (^-^th)   day  of  Soptenbrr,    A.D.  ,    1973.    dcgrco    that    the 
followinf^  ordinance   be   established    to  authorise   expulsion  and 
exclusion   of  non-members   from  the   Reservation  bb   followat 

1.  V!iO  MAY   R5  P^XCIUDLT).      Any  non- rrembero  of   the   Nnrlh-in  Cheyenne 
Trib",    exc«?pt   porr.onn  authorired   by    federal   law   to   bo   present 
on   Tribal    land  nnd  owners  of  ron-trust   land   on   the   Reservation, 
may  br   excluded    from   the  Northern  Cheyenne   Reservation. 

2,  CRO'iNPn   F'''?  FX3L'-'3T0N.      No;,  r-.-abern  n.iy  be   erclud»~d    for  cormios'.on 
of  on«  or  core  of   the   following  acts  within   the   Northern  Cheyenne 
Indi/ir.    Rcr.er  vt*.  ion. 


A.  It'-icN   vf    th*"    ^t..ire« 

B.  Rtfpeaied   {M.blic   uriinkeniif r.n. 

C.  ;.ntcrin>?    an  area  ol    tht   Nut  thei  i.  Cheyenne   Urnr-i  v.ition   In 
violatior.  of  any  or.l«?r  of  the  Northern  Cheynne  Tribal 
Council  nnd  Gupet  iritcndti.t   of  the   Northern  Ch^'jr^nne  Agency 
d<'.'.ipnatir.^;   ruch   nrc<i   hc   closed  because  of    fire    hazard  or 
for  any  other  reason. 
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D.   I  allure  or  refunal  to  p:sy  any  tRXes,  rento  or  other  chargea 

j'lElly  due  the  IJorthern  Chbyenne  Tribe  aft'^r  i  »-'<horuible  notice 
BH^  opportunity  to  pay. 

K.   Unauthorized  cutting  of  tiabftr  or  vpgetntioii. 

F.  Any  net  CTunlns;  phy.ii':nl  Tor.3  or  dnriRge  of  n»i/  t  >^tura  to  tribal 
property  or  property  of  any  eiuroilad  taenbcrr. 

G.  Crine,  as  defined  by  otato  or  federal  l«w. 
H.   Violation  of  any  tribal  ordinance. 

I.   Itr-norality. 

J.   Forcing  entry  into  any  Northern  Cbeyjnne  horn**  vlthout  con««nt 
of  the  occupant  or  occupnnta. 

K.   Unauthorized  pronpectirg. 

L.   Committing  frauds,  confidence  ganes,  or  uaury  n«5<»inBt  any 
enrolled  member. 

H.   Inducing  any  enrolled  member  to  enter  into  gro'Mly  unfavorable 
contracle  of  nny  nature. 

N.   r-frauding  any  enrolled  member  of  Juat  compen;  .1  tion  for  hio 

Inbor  or  eervico  of  any  nature  done  at  the  r«".  i*Bt  of  the  non- 
member. 

0.   Contagious  diceaae. 

P.   Unauthorized  taking  of  nny  property  from  the  Henervation. 

Q.   Uoe,  possession  or  eale  of  nny  drug,  narcotic  drug  or  con- 
trolled substance  as  defined  by  the  ctate  Uniform  Controlled 
Substancea  Act. 

3.   NOTICE  OF  PHOPOSFD  FXCLUSION.   A  Judge  of  the  Northrrn  Cheyenne 
Tribal  Court  shall  ous'*  notice  to  be  served  personally  or  by  re- 
giotered  mail  upon  nny  non-member  whenever  he  believes  cause  ray 
•'xin'".  for  fxclv'.r.ion  of   the  non-newV'Ar  or  •vh'»n''V'>r  hp/  r".r.'^-'r  f^T 
the  Northern  Cheyenne  Tribal  Council  requeata  him  to  cnuae  tlie 
notice  to  be  served.   The  notice  ohall  r.tate  the  roor.on  for  the 
pr."'7'o.'^'»d  r-v:?  Msloi  nut'  "hnll  n-^t--  ,\    ti:-*  /i""l  pl:'.^™  vhTe  ^h»   non- 
member  may  appear  before  tho  Northern  Cheyenne  Tribal  Court  to 
show  caur-"  why  lie  r.hould  not  be  exclude.1  from  th"  Northern  Chpyenne 
Indian  R'-{««rvntion.   Tlie  hearing  chnll  bo  not  le:n  thnn  (lO)  days 
after  service  of  tho  notice  or  mailing  of  the  notice,  whichever  la 
Inter,  provided  th?it  if  the  judge  chall  have  rcabonnble  cauae  to 
believe  nn  emergency  exioto,  nnd  the  notice  oo  otwles,  the  hearing 
may  bo  held  after  twenty- four  hours  froa  tho  time  of  service  or 
Dialling,  whichever  in  later. 
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U .   UTARIMr.  ON  KXCIIIGION  D?:rPRK  NOH'niLRi'l  ChirYHNNfl  T!tIRAT.  COURT. 

After  notice  to  thy  non-mfmber  propoj.oU  for  ♦txcluj"  nii ,  the  Northern 
Cheyenne  Tribal  Court  ehall  hold  n   henriii<t  to  (J»ci-  •;  wh<>ther  the 
ron-nembwr  shall  be  excluded  from  the  northern  Ch-    "»  Indian 
Heattrvution,   Tiie  non-neuber  nhal!  be  given  nn  c,      .ity  to 
present  hiu  defense  at  £.uch  h»*aring  aiid  rany  be  i»t».   •' -ntcd  by 
c^iuns?!.  "'■'-■   nt-.^.h-r::   Ch'-yc:.-..;  '"r'l--.l  '^oirt  n-y,  '       ■  tr.  <' '  p<t/ tlon  , 
grant  a  continuance  of  the  )u  aring  on  request  by  i.    lon-menber. 
After  the  hearing,  or  nfter  tht>  tir.-.c  etit  foi  tli's  !•    iiiji,  if  after 
notice  the  non-member  does  not  appear,  the  Norther   '.rsyenne  Tribal 
Court  may  order  hira  excluded  froaj  tho  Northern  Ch*?.-  ;rie  Indian 
Reservation,  or  may  permit  }i  I  in  to  rcrr,8in  upon  the  I   ervation  on 
Buch  conclitionn  as  the  Northern  Cheyejine  Tribal  Co":  t  seen  fit  to 
inpoB-i.   All  orderti  of  exclusion  bhall  remain  in  f  •r':e  until 
revoked  by  the  Northern  Cheyenne  Tribal  Court  unl*-  "  the  order 
specifically  prcividca  otherwise. 

5.  APPELUVTS  PR0CEEDING3.  The  lijw  and  Order  Conmittf*   •  other  appointed 
comraittee  of  the  Northern  Cheyenne  Tribal  Council  f'-.ll  sit  as  a 
court  of  ppp»«lG  and  shall  r.i  t  at  such  times  and  p^-'-;«8  as  it  finds 
proper  and  necessary  for  the  dir.patch  of  business,   ••  hear  appeals 
from  judgera<?nts  or  sentences  made  by  any  judge  at  tli-;  trial  eeaaions. 

There  shall  be  catablished  by  Rule  of  Court  the  li-:i*.'*tiona,  if  any, 
to  be  placed  upon  the  right  of  appeal  according  to   S»  needs  of  th« 
Jurisdiction.   In  the  abnenco  of  such  Pule  of  Cour*  ,  any  party 
aggrieved  by  n  judgement  nay  appeal  to  the  Inw  and  Trder  CcP'mittee 
or  other  appointed  corrmittee  upon  pJving  proper  ai  •ranee  to  the 
trial  judge,  through  the  posting  of  a  bond  or  in  a  .•  other  manner, 
thTt  h<«  will  Patisfy  the  ju'l(-;onient  j  f  it  is  affirm''..   In  any 
case  where  a  party  has  perfected  hie  right  to  oppoMl  as  ectablished 
herein  or  by  Rule  of  Court,  the  judpenent  of  the  trial  judg»  shall 
not  be  executed  until  after  final  disposition  of  the  cnse  by  the 
1/iw  and  Order  Committee  or  other  appointed  convnittee.   The  Law  and 
Order  Cor:;mittee  or  other  appointed  committee  nay  render  such 
judgeoient  upon  the  cane  by  n  iT,,ijorily  vote  of  its  Dcubero. 

6.  PROCE-Z)INOS  ?X)R  K.f'OnCKMi:NT  OF  0RL)r3lo  OF  rXCUtoION.  If  any  non- 
member  ordered  excluded  from  tribal  land  by  the  Northern  Cheyrnne 
Tribal  Court  does  not  promptly  obey  the  order,  the  judge  shnll  refer 
th»  case  to  th-  Superintend'^nt  of  the  Northern  Cheyenne  Indian 
Ag'NTcy  for  ;>]'^>^oprl;^l^l   .-ictio.i,  or  tv  the  iu'.\t»*1  oi.it?;*  AM  irn-y. 

If  a  reasonable  tine  after  leference  to  the  r>uperintondent  of  the 
Northern  Cheyrnue  Indinn  A/'-  ncy  or  the  United  States  Attorney,  no 
effi^cti  v«  /icticx.  h»o  >.  '-n  r  ...-a  to  •.■:,:cvc.-    -V   - /.clJi-lcv.  cr-^-r,  the 
Judge  chall  refer  the  mitte.  to  the  General  Counsel  of  the  Tribe, 
who  shall  take  ruch  legal  a  lion  rr  is  directed  by  the  Northern 
Chey<?nne  Tribal  Council. 

7.  PHYCICAL  REHUVAL  Or  TRt::;rA.SGERC.   In  caset:  involving  ii.KJiedinte 
danger  to  th»  life,  health,  norala,  or  property  of  the  Tribe,  or 

any  of  their  nemhprM,  and  where  any  del«y  woul'i  rcnult  in  irreparable 
d»aage,  a  Judg»  of  tho  Northern  Cheyenne  Tribal  Court,  with  th* 


-tf- 


ccacnrrencc  of   the  Superinterdent  of  th»«   N^rth^rn  Cheyenne 

Indian  Afs-ency  of  tho   Pareau  of  Indian  Affaira,   or  his  deputy  or 
BtJdiotant,   nay  order  any  Northom  Cheyem-   Tribal   lav  enforcersent 
officer  or   Bureau  of  Indian  Affairs  law  cnforcenent  officer  on 
the   Northern  Cheyenne  lndi.<n  Reuervntion   to   reaove  a   non-r"»?T!brr 
ar.d/or  any  property  of  such  non-raeaber  bodily   iron   trib.^i   land, 
either  before  or  after   the  non-!n^iT!b«»r  has  b<?en  ordered  exclud-i 
hy   "•>.•  ?or'-h.-.— 1  Ch..•JT.-J^  •  Tricnl  Zoirz  as  ,.'.-D.'id'-L'.  in  :iectxon  •*, 
nbove.     The  officer  eTerntir^  the  order  f.h.<».11   use  only  so  nuch 
TorcB  aa  is  necessary   to   effect    the  removal.      If  eervic©  of   the 
notice  provid-d    for   in  Section   3»   above,    hns  not   already  been 
ttad»  on   the  non-meraber,    the   judv;e   shsll    ciuse    the   officer   to 
BorTe   the  notice  upon  the  non-menber  at   the   tiae  of  removal,   or 
he  shall   cause   the  notice   to   he   served  as  soon  after  reaoval   as 
possible. 

In  all   cases  vhere   the  non-ccember  has  not  already  been  ordered   ex- 
cluded by   the   Northern  Cheyenne   Tribal  Court,    the   judge   shall 
notify  the  non-oeraber  of  a  place  on  the  Reeervation  boundary  vhere 
he  ciy  re-enter   in  the  conprtny  of   a  Bureau  of  Indian  Affairs  or 
Northern  Cheyenne  Tribal   law  enforcement   officer    for   the   pur3>o6e 
of  attending  the   hearing  before   the  Northern  Cheyenne   Tribal 
Court.      The  Chaiitnaa   shall  ordrr   the  officer   to  accompany   the 
Eon-aenber  while  he  is  on  the  Reservation  coning   to  aiid  leaving 
hia  hearing. 

7.      SIPARABIUTY.      If  any  provisicn  of  this  ordiniuice,   or  itH  applica- 
tion  to  any  person  or  circaastnnceB  is  held   invalid,    the   ren:^inder 
of  this  ordiruince,   or  the  application  of  the  provision  to  other 
persor-B  or  circuastancea  is  not  affected. 

FA23ED,   AIOPTED  AND  APPPOVED  by  the  Northern  Cheyenne  Tribal  Council  by  (ll) 
votes   for  passage  and  adoption  and  no  votes  against  passage  and 
adoption   this   (?5t.h)    day  of  Septeaber,   A.D.,    1973. 


TEST; 


J^TTj*   Fisher,  Secretary 

Northerr.  CheY»«n.-e  Tribal  Council 


Allen  Rowland,  President 
Northern  Cheyenne  Tribal  Council 
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